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U.S. Customs Service 


Treasury Decision 


(T.D. 99-47) 


SYNOPSES OF DRAWBACK RULINGS 

The following are synopses of drawback rulings approved March 4, 
1999, to April 28, 1999, inclusive, pursuant to Subparts A & B, Part 191 
of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 

Dated: May 25, 1999. 

WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Abbott Laboratories 

Articles: Intravenous amino acid injections (aminosyn) 

Merchandise: Alanine; arginine; histidine; leucine; isoleucine; lycine 
acetate; methionine; phenylalanine; proline; serine; threonine; 
tryptophan; n-acetyl-L-tyrosine; and valine 

Application signed: October 26, 1998 

Ruling Forwarded to PD of Customs: Chicago, April 14, 1999 

Effects on other rulings: Terminates T.D. 86-126—A (44-00129-000) 

Ruling: 44-00129-001 


(B) Company: Austenal, Inc. 

Articles: Cut, deburred and polished vitallium 

Merchandise: Continuous cast cobalt-chromium-molybdenum alloy 
(vitallium alloy) 

Application signed: December 14, 1998 

Ruling Forwarded to PD of Customs: New York, March 25, 1999 

Effect on other rulings: Terminates T.D. 93-33-A (44-01366-000) 

Ruling: 44-01366-001 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 22/23, JUNE 9, 1999 


(C) Company: Chevron Chemical Company LLC 

Articles: OLOA 2465S (low overbased calcium sulfonate) 
Merchandise: AS-584; AS-584-D (sulfonic acids) 

Application signed: October 6, 1998 

Ruling Forwarded to PD of Customs: Houston, April 22, 1999 
Effect on other rulings: Terminates T.D. 99-46-G (44-04102-001) 
Ruling: 44-04102-002 


(D) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Application signed: September 2, 1998 

Ruling Forwarded to PD of Customs: Houston, April 1, 1999 

Effect on other rulings: Successor to Chevron Chemical Co. 
T.D. 95-70-F (44—04297-000) under 19 U.S.C. 1313(s) 

Ruling: 44-04297-001 


(E) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Application signed: September 2, 1998 

Ruling Forwarded to PD of Customs: Houston & New Orleans, April 1, 
1999 

Effect on other rulings: Successor to Chevron Chemical Co. 
T.D. 93-5-H (44-00309-000) under 19 U.S.C. 1313(s) 

Ruling: 44-00309-001 


(F) Company: Chevron Chemical Company LLC 

Articles: Not modified 

Merchandise: Not modified 

Application signed: September 2, 1998 

Ruling Forwarded to PD of Customs: Houston, March 4, 1999 

Effect on other rulings: Successor to Chevron Chemical Company 
T.D. 99-46-M (44-05222-001) under 19 U.S.C. 1313(s) 

Ruling: 44-05222-002 


(G) Company: Dow Chemical Co. 

Articles: Compounded polycarbonate resins: PULSE; CALIBRE; 
SABRE 

Merchandise: Bisphenol-A 

Application signed: October 22, 1998 

Ruling Forwarded to PD of Customs: Houston, April 30, 1999 

Effect on other rulings: Terminates T.D. 99-30-J (44-05506-000) 

Ruling: 44—05506-001 
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(H) Company: Flint Ink Corporation 

Articles: Printing ink 

Merchandise: Canola oil, crude degummed 

Application signed: September 14, 1998 

Ruling Forwarded to PD of Customs: New York & Houston, April 30, 
1999 

Ruling: 44-05713-000 


(1) Company: FMC Corporation 

Articles: Bifenthrin insecticides and formulations (Talstar®, 
Capture®, Brigade®) 

Merchandise: TFP acid (8-(2-chloro-3,3,3-tri-fluoro-1-propeny]) 
-2,2 dimethyleyclopropanecarboxylic acid; 2,6-dichlorotoluene 
(2,6-DCT) 

Application signed: April 30, 1998 

Ruling Forwarded to PD of Customs: New York, April 28, 1999 

Effect on other rulings: Terminates T.D. 87-102—N (44-01048-000) 

Ruling: 44-01048-001 


(J) Company: Georgia Gulf Corporation 

Articles: Vinyl chloride monomer (VCM) 

Merchandise: Ethylene; ethylene dichloride (EDC) 

Application signed: March 12, 1998 

Ruling Forwarded to PD of Customs: Houston, March 19, 1999 


Effects on other rulings: Terminates T.D. 90-2-L (44-01484-000) 
Ruling: 44-01484-001 


(K) Company: Kaneka High-Tech Materials, Inc. 

Articles: Not modified 

Merchandise: Not Modified 

Application signed: July 14, 1998 

Ruling Forwarded to PD of Customs: Houston, April 19, 1999 

Effect on other rulings: Successor to Allied-Apical Company’s 
T.D. 97-87-A (44-05160-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05160-002 


(L) Company: Lykes Pasco, Inc. 

Articles: Orange juice from concentrate (reconstituted juice); frozen 
concentrated orange juice; bulk concentrated orange juice; 
blended juices & drinks, containing orange juice (reconstituted 
and frozen concentrate) 

Merchandise: Concentrated orange juice for manufacturing 

Application signed: June 30, 1998 

Ruling Forwarded to PD of Customs: Miami, March 17, 1999 

Effect on other rulings: Terminates T.D. 93-62-P (44-04074-000) 

Ruling: 44-04074-001 
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(M) Company: Magnequench International, Inc. 

Articles: Magnequench powder; magnets 

Merchandise: Neodymium oxide 

Application signed: January 11, 1999 

Ruling Forwarded to PD of Customs: New York, April 20, 1999 
Ruling: 44-05706-000 


(N) Company: OMG Americas, Inc. 

Articles: Tungsten Carbide 

Merchandise: Tungsten Trioxide 

Application signed: February 4, 1999 

Ruling Forwarded to PD of Customs: New York, April 13, 1999 

Effect on other rulings: Successor to Dow Chemical Company 
T.D. 99-30-H (44-05476-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05476-001 


(O) Company: Phillips Puerto Rico Core Inc. 

Articles: Motor gasoline; special naphthas; fuel oil; still gas; all other 
petrochemical products 

Merchandise: Crude petroleum; petroleum derivatives; unfinished 
naphtha (Class IV); gasoline for further processing (Class IV) 

Application signed: February 10, 1998 

Ruling Forwarded to PD of Customs: Houston, April 14, 1999 

Effect on other rulings: Terminates T.D. 97-100(5) (44-04104—000) 

Ruling: Ruling 44-04104-001 


(P) Company: Prouvost USA Inc. 

Articles: Grease wool, shorn, including wool matchings & scoured wool; 
grease wool, shorn or pulled and/or scoured wool including wool 
top & other wool products 

Merchandise: Raw grease wool, shorn or pulled; scoured wool 

Application signed: January 29, 1999 

Ruling Forwarded to PD of Customs: Miami, March 18, 1999 

Effect on other rulings: Successor to Prouvost Lefebvre & Co., Inc.’s 
T.D. 74-217-V (44-03542-000) under 19 U.S.C. 1313(s) 

Ruling: 44-03542-001 


(Q) Company: Rhodia Inc. 

Articles: Vanillin; ethyl vanillin; catechol; hydroquinone; guaiacol; 
guetol; veratrol; otho diethoxy benzene; diphenol ethers 

Merchandise: Phenol; glyoxylic acid; perchloric acid; methy] chloride; 
ethyl chloride; catechol; guaiacol; guetol 

Application signed: October 20, 1998 

Ruling Forwarded to PD of Customs: New York, March 17, 1999 

Effect on other rulings: Successor to Rhone-Poulenc Inc. T.D. 93-33(X) 
(44-03736-000) under 19 U.S.C. 1313(s) 

Ruling: 44-03736-001 





U.S. CUSTOMS SERVICE 


(R) Company: Rhodia Rare Earths Inc. 

Articles: Dysprosium metal and dysprosium metal alloys 

Merchandise: Dysprosium fluoride 

Application signed: November 12, 1998 

Ruling Forwarded to PD of Customs: New York, March 19, 1999 

Effect on other rulings: Successor to Rhone-Poulenc Inc. T.D. 97-92-V 
(44-05203-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05203-001 


(S) Company: Rhéne-Poulenc Animal Nutrition, Inc. 

Articles: Rhodimet products 

Merchandise: 3-methylthiopropionaldehyde (MTPA) 

Application signed: July 2, 1998 

Ruling Forwarded to PD of Customs: New York, April 28, 1999 

Effect on other rulings: Successor to Rhéne-Poulenc Inc. T.D. 97-12—W 
(44-04899-000) under 19 U.S.C. 1313(s) 

Ruling: 44-04899-001 


(T) Company: Ticona LLC 

Articles: Liquid crystal polymer thermoplastics in various forms 
(VECTRA®) 

Merchandise: Para-hydroxybenzoic acid (HBA); 6-hydroxy-2-napthoic 
acid (HNA) 

Application signed: May 28, 1998 


Ruling Forwarded to PD of Customs: April 14, 1999 

Effect on other rulings: Successor to Hoechst Celanese Corporation’s 
T.D. 95-34-L (44-02969-001) under 19 U.S.C. 1313(s) 

Ruling: 44—-02969-002 


(U) Company: Ticona LLC 

Articles: Various high performance linear thermoplastic polymer 
products (FORTRON ®) 

Merchandise: Polyphenylene sulfide resin (PPS) 

Application signed: June 8, 1998 

Ruling Forwarded to PD of Customs: New York, April 14, 1999 

Effects on other rulings: Successor to Hoechst Celanese Corporation’s 
T.D. 96-17-G (44-04372-000) under 19 U.S.C. 1313(s) 

Ruling: 44-07372-001 


(V) Company: Tobacco Supply Company 

Articles: Scrap tobacco; strip tobacco; stem tobacco; blended strip 
tobacco and blended leaf tobacco 

Merchandise: Leaf; strip and scrap/refuse tobacco 

Application signed: December 1, 1998 

Ruling Forwarded to PD of Customs: New York, Miami & San 
Francisco, April 14, 1999 

Ruling: 44-05699-000 
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(W) Company: Top Tobacco Limited Partnership a/k/a Top Tobacco L.P. 

Articles: Blended; blended and cased; blended, cased and cut a/k/a cut 
filler cigarette tobacco 

Merchandise: Leaf; strip and scrap/refuse tobacco 

Application signed: January 4, 1999 

Ruling Forwarded to PD of Customs: New York, Miami & San 
Francisco, April 14, 1999 

Ruling: 44-05701-000 


(X) Company: United Chemi-Con, Inc. 

Articles: Aluminum electrolytic capacitors 

Merchandise: Etched and formed capacitor grade aluminum anode foil; 
etched capacitor grade aluminum cathode foil; etched and formed 
capacitor grade aluminum cathode foil 

Application signed: June 17, 1998 

Ruling Forwarded to PD of Customs: New York, April 7, 1999 

Effect on other rulings: Successor to United Chemi-Con 
Manufacturing, Inc.’s, T.D. 96-62-Y (44-04698-000) under 
19 U.S.C. 1313(s) 

Ruling: 44-04698-001 


(Y) Company: Valero Refining Company-Texas 
Articles: Not Modified 
Merchandise: Not Modified 


Application signed: March 31, 1999 

Ruling forwarded to PD of Customs: Houston, April 28, 1999 

Effect on other rulings: Successor to Basis Petroleum, Inc., 
T.D. 96-86-(1), (44-02112-001) under 19 U.S.C. 1313(s) 

Ruling: 44-02112-002 


(Z) Company: Zeneca Inc. 

Articles: SEROQUEL® (quetiapine) tablets 

Merchandise: Quetiapine fumarate 

Application signed: September 3, 1998 

Ruling Forwarded to PD of Customs: Boston, April 1, 1999 
Ruling: 44-05705-000 





U.S. Customs Service 


General Notices 


EVALUATION AND EXTENSION OF NATIONAL CUSTOMS 
AUTOMATION PROGRAM TEST: ELECTRONIC CARGO 
DECLARATIONS 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces an extension of the National Cus- 
toms Automation Program test concerning the electronic submission 
of certain inward vessel manifest information and discusses the result 
of an interim evaluation by Customs of the test. Testing of this program 
has been occurring since February 11, 1997. The test allows participat- 
ing Automated Manifest System vessel carriers to electronically file 
complete cargo information prior to a vessel’s arrival in the U.S., which 
in turn enables Customs to electronically release cargo to carriers and 
other participating parties and facilitate the control and processing of 
cargo that would otherwise have to await the filing of applicable paper 
Customs Forms. 


DATES: The test is extended at least until December 31, 2000. Applica- 
tions to participate in the test and comments concerning the test will be 
accepted throughout the testing period. 


FOR FURTHER INFORMATION CONTACT: 


For operational or policy matters: Robert Watt (202) 927-0360; 

For systems or automation matters: Kim Santos (202) 927-0651; and 

For legal matters: Larry L. Burton (202) 927-1287. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On February 11, 1997, Customs commenced a one-year National 
Customs Automation Program (NCAP) test concerning the electronic 
submission of cargo declaration information. One of the goals of the 
program test was to eliminate the requirement that participating Auto- 
mated Manifest System (AMS) vessel carriers must also submit a paper 
Cargo Declaration (Customs Form 1302). Other objectives of this test 
included whether the trade community could realize certain time sav- 
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ings and whether Customs law enforcement responsibilities, e.g., such 
as targeting examinations, could be enhanced. See, the notice published 
in the Federal Register (61 FR 47782) on September 10, 1996, announc- 
ing this NCAP test and informing the public of the eligibility require- 
ments for participation in the test. On December 19, 1997, it was 
announced that the test period for this NCAP was extended for an addi- 
tional year and that the program test was to be modified concerning the 
manifesting of empty containers. See, the notice published in the Feder- 
al Register (62 FR 66719) on December 19, 1997. 

The modification concerning the manifesting of empty containers 
could not be implemented at the time that the test was extended because 
the module in the AMS was not yet developed. Now that the AMS mod- 
ule has been developed, Customs needs to further test the program. 

This document announces an extension of the NCAP test concerning 
the electronic submission of certain inward vessel manifest informa- 
tion and discusses the result of an interim evaluation by Customs of the 
test. Customs intends to continue testing this NCAP until such time as 
all program elements are fully tested and final regulations are promul- 
gated that permanently provide for the electronic submission of inward 
vessel manifest information in the Customs Regulations (19 CFR chap- 
ter I). Anyone interested in participating in the test should refer to the 
test notice published in the Federal Register on September 10, 1996, for 
eligibility and application information. 


EVALUATION METHODOLOGY 


Customs evaluated this NCAP test by developing certain perfor- 
mance criteria and measuring over time the test population’s overall 
compliance with these performance criteria from baseline measure- 
ments. The composition of the test population and the methodology of 
the evaluation follow. 


Size of Test Population and Extent of Data Evaluated 

Overall, 17 carriers participated in the program test. These 17 carri- 
ers transported approximately 40% of all the cargo imported by vessel 
during the time period of the test. Customs evaluation of the program 
test is based on the test population’s overall compliance with the nine 
performance criteria developed and measured by Customs. The data 
was collected over the period February 11-December 31, 1997. 

Three questionnaires were also developed to take account of all par- 
ticipants’ concerns: two for carrier participants and one for port direc- 
tors that participated in the program test. The comments/responses 
generated by these questionnaires, while helpful to Customs, were not 
factored into the evaluation report that follows. 


Evaluation Process 


To evaluate the achievement of the program test to date, Customs es- 
tablished National Standard Operating (NSO) procedures and devel- 
oped performance criteria to measure such operational issues as 
whether participants could meet the requirements of transmitting 
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timely, complete, and accurate cargo data, and the benefits to the trade 
community. The NSO procedures were established to ensure that Cus- 
toms personnel uniformly collected the same data. Baseline perfor- 
mance measurements for each participant carrier were recorded and 
subsequent performance measurements were taken monthly and aver- 
aged quarterly. The nine performance criteria developed sought to mea- 
sure each aspect of the electronic filing test—from the completeness of 
the information to the time it was transmitted—that participants had 
to comply with. 

To evaluate the various performance statistics, the raw data was com- 
piled into a spreadsheet data-base program and the following factor rat- 
ings were used in measuring participant’s compliance: 

Ifthe criterion was met 100% of the time, an “Excellent” rating was 
ascribed; 

If the criterion was met 90-99% of the time, a “Very Good” rating 
was ascribed; 

If the criterion was met 80-89% of the time, a “Good” rating was 
ascribed; 

If the criterion was met 70-79% of the time, a “Fair” rating was as- 
cribed; and 

If the criterion was met less than 70% of the time, a “Poor” rating 
was ascribed. 


Overall, a “Good” compliance rating was scored by the participants 


evaluated to date, which convinces Customs that this program test has 
been successful in achieving its goals and time-saving and law-enforce- 
ment objectives. Further, Customs found that the carrier industry can 
sustain both the electronic and policy standards established for this 
NCAP 

Regarding the questionnaires, the two questionnaires sent to carrier 
participants inquired into the overall effectiveness of the program test 
for the carriers and posed specific questions regarding problems en- 
countered with the manifesting of Foreign Freight Remaining On 
Board (FROB) cargo. The questionnaire sent to port director partici- 
pants inquired if the program test resulted in enhanced internal opera- 
tions. The comments and responses to these questionnaires by each 
group of respondents showed again that the program test was success- 
ful. The trade community, represented by the Customs Electronic Sys- 
tem Action Committee (CESAC), stated that participant carriers 
showed increased efficiency, experienced excellent communications 
with the local Customs office, and had reduced paper costs and a labor 
savings that averaged $100,000 per carrier. Customs personnel in- 
volved with this test also cited increased efficiency and excellent com- 
munications with carriers, and also enhancements to internal 
operating procedures. 

The following composite evaluation report identifies the perfor- 
mance criteria measured and shows the average compliance rating for 
the test population evaluated to date. 
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PERFORMANCE CRITERIA AND RESULTS OF EVALUATION 


Customs evaluation of the 17 test participants’ performance is based 
on their proficiency as a group in meeting the following performance 
criteria 


Criterion A measured whether participating vessel operators in- 


formed Customs if other carriers were shipping cargo on the subject 
vessel and, if they were, whether the other carriers were using the vessel 
pursuant to a vessel sharing or chartering agreement arrangement, 
and whether the participating vessel operators correctly listed those 
carriers. This criterion was designed to help Customs know if these oth- 
er carriers were correctly reporting their cargo information, otherwise 
required by Customs Form 3171 (Application-Permit-Special License- 
Unlading-Lading-Overtime Services). Customs evaluation of the data 
shows that 92% of the time participating vessel operators accurately in- 
dicated when other carriers’ were shipping cargo on board the subject 
vessel, and correctly identified those carriers to Customs, which is a 
“Very Good” compliance rating. 

Criterion B measured whether participating vessel operators time- 
ly submitted—at least 48 hours prior to the vessel’s arrival (a new time 
requirement)—the data required by Customs Form 3171. This criteri- 
on was designed to determine if participants could submit the data in 
advance of arrival, thus, giving Customs advanced notice of the vessel’s 
arrival so that appropriate administrative and enforcement measures 
could be readied. Customs evaluation of the data shows that 92% of the 
time the required data was submitted at least 48 hours prior to the ves- 
sel’s arrival, which is a “Very Good” compliance rating. 

Criterion C measured whether, in those instances when multiple 
participating carriers were sharing or chartering space on board the 
same vessel, each test participant transmitted the identical vessel name 
as the vessel operator. This criterion was designed to measure if each 
AMS carrier, which separately transmits its own portion of the vessel’s 
cargo declaration, could accurately identify the name of the vessel. (If 
the vessel name is not correctly identified by each carrier, then the AMS 
cannot associate the separately transmitted cargo declarations as part 
of the same arriving vessel and manifest, resulting in cargo information 
not being properly reviewed by Customs enforcement and regulatory 
teams.) Customs evaluation of the data shows that 98% of the time test 
participants correctly identified the same vessel name as the vessel op- 
erator, which is a “Very Good” compliance rating. 

Criterion D measured whether test participants transmitted the 
correct arrival date and time of the vessel. This criterion was designed 
to help Customs assess the impact of date/time data received by Cus- 
toms on such time-sensitive procedures as general order, quota, and for- 
mal vessel entry. Customs evaluation of the data shows test participants 
transmitted the correct arrival date and time of the vessel only 74% of 
the time, which is a “Fair” compliance rating. 
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Criterion E measured whether test participants timely submitted— 
at least 48 hours prior to the vessel’s arrival or, for “short haul” voyages, 
by the time of arrival—complete cargo declaration information. This 
criterion was designed to determine how far in advance of arrival par- 
ticipants could submit the cargo declaration data so that Customs could 
ready appropriate enforcement and cargo control measures based on 
the vessel’s cargo information. Further, advance notice of the vessel’s 
cargo expedites the cargo release process, which saves time for the trade 
community. Customs evaluation of the data shows that 85% of the time 
the cargo declaration data was timely submitted, which is a “Good” 
compliance rating. 

Criterion F measured whether test participants transmitted com- 
plete and accurate bill(s) of lading information with the cargo declara- 
tion data. This criterion was designed to determine whether all of the 
data element fields were being completed, so that appropriate manifest 
targeting and audit procedures could be readied. Customs evaluation of 
the data shows that 83% of the time complete and accurate bill(s) of lad- 
ing information was transmitted with the cargo declaration data, which 
is a “Good” compliance rating. 

Criterion G measured whether test participants timely transmitted 
all FROB cargo data upon arrival at the first port of entry. Although this 
data could have been measured within criterion F, it was separately 
measured because this type of cargo data had never been required by 
AMS before. Customs evaluation of the data shows that 92% of the time 
all FROB cargo data was timely transmitted upon arrival at the first 
port of entry, which is a “Very Good” compliance rating. 

Criterion H measured whether test participants released any cargo 
prior to receiving an electronic release from Customs. This criterion 
was designed to measure the compliance of test participants in observ- 
ing the cargo release procedures established by Customs. Customs eval- 
uation of the data shows that 100% of the time no merchandise was 
released without proper electronic notice, which is an “Excellent” com- 
pliance rating. 

Criterion I measured whether any penalties were assessed against 
participants because of manifest discrepancies or improper cargo rele- 
ases. Again, this criterion was designed to measure the compliance of 
test participants in observing the test procedures established by Cus- 
toms. Customs evaluation of the data shows that 100% of the time no 
penalties were issued, which is an “Excellent” compliance rating. 

The factor ratings for individual test participants were: 


7 had an overall rating of “very good”; 
8 had a rating of “good”; 

1 had a rating of “fair”; and 

1 had a rating of “poor”. 


The test group’s compliance ratings for criterion A, B, C, G, H, and 
I—all more than 90% compliant—are considered sufficiently high 
enough to be acceptable without further comment. However, Customs 
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acceptance of the compliance ratings for criterion D, E, and F merits 
further explanation. 

Customs evaluation of the criterion D data, which measured whether 
the date and time transmitted by the test participant was the same as 
that recorded by the Customs officer processing the entrance of the ves- 
sel, revealed that the low compliance rating (only 74% of the time was 
the correct data transmitted by test participants, a “Fair” compliance 
rating) had more to do with the time element than the date element, and 
that the discrepancy noted was of marginal significance: the time trans- 
mitted by participants was usually off by no more than an hour or two. 
Accordingly, Customs does not consider the 74% compliance rate as det- 
rimental to the test. 

Criterion E, which measured how timely complete cargo declaration 
information could be transmitted, and criterion F, which measured 
whether complete and accurate bill(s) of lading information was also 
transmitted when the cargo declaration information was transmitted, 
are considered together because the timeliness and accuracy of the data 
measured are essential for Customs to be able to perform its law-en- 
forcement mission. Customs believes that the marginally acceptable 
compliance ratings scored (85% for criterion E and 83% for criterion F, 
“Good” compliance ratings) were based on performance criteria mea- 
sures that were contingent on procedural, rather than substantive, rea- 
sons that are inherent in shipping programs and that the discrepancies 
noted, again, are of marginal significance. 

For criterion E, Customs analysis of the data shows that the com- 
pliance level for this criteria fell below 90% for one reason: short-haul 
voyages, i.e., vessels arriving in the U.S. at the nearest port of entry di- 
rectly from Canada, the Caribbean, or Mexico with the voyage lasting 
less than 48 hours. In many instances, voyages lasted less than 24 
hours. Affected participants stated that such short-haul voyages could 
not easily comply with the time of arrival transmission requirement be- 
ing measured, since complete cargo data is often not electronically com- 
piled timely enough to be transmitted to Customs. Since Customs 
retains the authority to prohibit the release of cargo until a manifest is 
presented and/or to require the master of the vessel to present the mani- 
fest on the paper CF 1302 upon arrival, Customs believes that there is 
no good substantive reason to allow this skewed performance measure 
to adversely affect the other successes of this test program. 

For criterion F, Customs analysis of the data again shows that the 
compliance level for this criteria fell below 90% for one reason: the al- 
lowance of amendments to manifest information for 60 days. Since 
amendments to manifest information are allowed, this procedural cir- 
cumstance compromised the “completeness of the information” data 
being measured. However, because the test compliance rate (83%) is 
comparable to the completeness of cargo data compliance measure for 
carriers filing paper CF 1302s, Customs does not view this test com- 
pliance rating as significant. Further, Customs notes that while a cou- 
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ple of the participants were rated well below the 83% compliance level 
at the time of the evaluation, by subsequently working with these par- 
ticipants, Customs has seen remarkable improvement in the com- 
pliance results of these test participants. 

The Future of the Program 

Customs planned to modify the initial program test 2 years ago re- 
garding the submission of empty container information. However, the 
hoped for new module in AMS was not available at that time and is only 
now being readied for testing. (The proposed modified procedure will 
allow empty container information to be manifested by container num- 
ber listing only the port of loading along with the equipment identifica- 
tion, instead of by the current AMS procedure which requires the use of 
a bill of lading indicating the container number in the description field 
and the U.S. port of discharge.) Until this new module becomes general- 
ly available for testing, empty container information must be mani- 
fested either by providing the information on a CF 1302 or by using the 
current AMS procedure; this aspect of the program test remains subject 
to the general manifesting requirements of § 4.7 of the Customs Regula- 
tions (19 CFR 4.7). 

Although the overall performance rating for the manifesting of 
FROB cargo information was “very good,” this measure of the program 
test called Customs attention to a peculiar problem, which ultimately 
required that vessels on certain routes submit FROB cargo information 
ona CF 1302. In those situations where FROB cargo arrived in the U.S. 
on a vessel, then left on the same vessel for unlading in a foreign port, no 
significant problems were encountered. In other situations, however, 
where FROB cargo arrived in the U.S. on a vessel and that vessel later 
arrived at a foreign port where the FROB cargo was unladened and rela- 
dened onto another vessel for discharge in the U.S., Customs discovered 
that although there were two vessels involved, the bill of lading infor- 
mation for the FROB cargo remained the same for each vessel. There 
were also other peculiar scenarios such as a vessel’s voyage number 
changes. Presently AMS cannot accommodate these circumstances. 
Therefore, participating carriers must constantly juggle bill(s) of lad- 
ing information and manipulate bill numbers to submit correct FROB 
cargo data or present the changing FROB cargo information on a CF 
1302. 

Customs will try to make programing changes that address these 
problems and has already informed the trade that enhancements to the 
AMS module will be made. Comments concerning these problems and 
any other aspect of this NCAP test are welcome. 


CONCLUSION 
Customs evaluation to date of the performance criteria established 
for this NCAP test shows that, overall, a “Good” compliance rating was 
scored by the participants. Although certain compliance ratings are 
only marginally acceptable, Customs believes the performance criteria 
measured were contingent on procedural, rather than substantive, rea- 
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sons that are inherent in shipping programs, and that the discrepancies 
discovered are of marginal significance. Accordingly, Customs con- 
cludes that the program test has been successful so far in achieving its 
time-saving and law-enforcement objectives. Further, Customs has 
found that the carrier industry can sustain both the electronic and 
policy standards established for the test program, and that the trade 
community is benefitting from and is satisfied with the program. 

Until all elements of this program are tested and final regulations are 
developed that permanently provide for the program the testing of this 
NCAP will continue at least until December 31, 2000. Customs hopes 
that the success of this program test so far will convince other carriers 
to participate, and will continue to accept applications for participation 
throughout the further testing of this NCAP 


Dated: May 21, 1999. 


CHARLES W. WINWOOD, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, May 27, 1999 (64 FR 28870)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 19, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION/MODIFICATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
STROLLER COVER AND MOSQUITO NET FOR PLAY 
YARD/CRIB 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation/modification of tariff classification rul- 
ing letters and treatment relating to the classification of stroller covers 
and mosquito nets for play yards/cribs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking/modifying two rulings, and any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of a stroller cover and a mosquito net 
for a portable play yard/crib under the Harmonized Tariff Schedule of 
the United States (HTSUS). Notice of the proposed revocation/modifi- 
cation was published in Vol. 33, No. 14 of the Customs BULLETIN dated 
April 7, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 9, 
1999. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch (202) 927-1172. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed modification/revocation of 
New York Ruling Letters (NYRL) 811312 dated July 5, 1995 and 
(NYRL) C89457 dated July 2, 1998, was published in Vol. 33, No. 14 of 
the CUSTOMS BULLETIN dated April 7, 1999. One comment, which was fa- 
vorable, was received. 

As stated in the proposed notice this revocation/modification action 
will cover any rulings on this issue which may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the issue subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
aruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations involving the same or similar merchandise, 
or the importer’s or Customs previous interpretation of the Harmo- 
nized Tariff Schedule of the United States. Any person involved in sub- 
stantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substantial- 
ly identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 

In NY 811312 dated July 5, 1995, Customs ruled that a mosquito net 
made of a 100% nylon knit fabric with a piece of elastic sewn around the 
edge and designed to fit a portable play yard/crib referred to as the 
“Pack n Play” was classified in subheading 6304.91.00, HTSUS, which 
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provides for other furnishing articles, excluding those of heading 9404: 
other: knitted or crocheted * * * of man-made fibers. In NY C89457 
dated July 2, 1998, Customs ruled that a stroller cover, item # G50109, 
made of open work polyester knit fabric with elasticized edges and de- 
signed to fit over a double stroller to protect children from insects, was 
classified in subheading 6307.90.99, HTSUS, which provides for other 
made up articles: other. 

After review and consideration of the court opinions in Bauwerhin 
Technologies Ltd. v. United States, 19 CIT 1441, 914 F Supp. 554 (1995), 
affirmed 110 F.3d 774 (Fed. Cir. 1997), and subsequent Headquarters 
Rulings (HQs) issued to implement that case, we are of the opinion that 
“Pack n Play” mosquito net and the stroller cover are not described by 
the above subheadings. In Bauerhin, the courts held certain canopies 
for use with child safety seats to be classifiable as parts of seats of a kind 
used for motor vehicles in subheading 9401.90.10, HTSUS, instead of 
other made up textile articles in subheading 6307.90.94, HTSUS, as 
Customs had classified them. In HQ 959262 dated May 6, 1997 and HQs 
960933 and 960934 both dated September 30, 1997, we held a “Cozy 
Crib Tent”, designed to be attached to a crib to protect the child in it and 
composed of a knit mesh net material and woven nylon material, to be 
classified as an other part of other furniture in subheading 9403.90.60, 
HTSUS. Similarly, we have determined that the mosquito net for the 
“Pack n Play” portable play yard/crib described in NY 811312 is classi- 
fied as other furniture and parts thereof, parts, other, of textile material, 
except cotton in subheading 9403.90.60, HTSUS. The classification of 
the other articles described in NY 811312 is unchanged. The stroller 
cover described in NY C89457 is classified as baby carriages (including 
strollers) and parts thereof in subheading 8715.00.00, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY C89457, 
modifying NY 811312, and revoking any other ruling not specifically 
identified, to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Letters 
(HQs) 962645 and 962646 (see “Attachments A and B” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. 

In accordance with 19 U.S.C. 1625(c), this revocation/modification 
will become effective 60 days after its publication in the Customs BUL- 
LETIN. 

Dated: May 12, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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{ATTACHMENT A| 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, May 12, 1999 
CLA-2 RR:CR:GC 962645 PH 
Category: Classification 
Tariff No. 9403.90.60 


& BROWN CUSTOMS BROKERS 


20160 


SC 29413-0160 
N Play” Netting; Modification of NY 811312 


DEAR MR. QUALEY 
his isin reference to New York Ruling Letter (NY) 811312 issued to you on July 5, 1995, 
in response to your letter of June 6, 1995, to the Director, Customs National Commodity 
Specialist Division in New York, on behalf of Graco Children’s Products Inc., requesting a 
ruling on the classification under the Harmonized Tariff Schedule of the United States 
HTSUS) of a fitted sheet, mosquito net, and mattress pad for the portable play yard/crib 
referred to as the “Pack n Play.” A notice of proposed modification of NY 811312 was pub 
lished in the CUSTOMS BULLETIN on April 7, 1999. One comment, which was favorable, was 


recely ed 


I'he mosquito net is white in color and made of a 100% nylon knit fabric with a piece of 
elastic sewn around the edge. It is designed to fit the portable play yard/crib referred to as 
the “Pack n Play.” In NY 811312, Customs held the mosquito net to be classifiable in sub 
heading 6304.91.00, HTSUS, which provides for other furnishing articles, excluding those 
of heading 9404, other, knitted or crocheted. 


Whether the merchandise is classified in heading 6304, HTSUS, as other furnishing ar 
ticles; or in heading 9403, HTSUS, as parts of furniture, of textile material. 


Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 provides, 
in part, that the classification of goods shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The HTSUS subheadings under consideration are as follows: 

6304 Other furnishing articles, excluding those of heading 9404: 
Other: 
6304.91.00 Knitted or crocheted 
9403 Other furniture and parts thereof: 
9403.90 Parts: 
Other: 
9403.90.60 Of textile material, except cotton 

The classification of similar merchandise—cloth canopies intended for use with infant 
car seats—was examined by the Courts in the case of Bauerhin Technologies Ltd. v. United 
States, 19 CIT 1441, 914 F Supp. 554 (1995), affirmed 110 F.3d 774 (Fed. Cir. 1997). Atissue 
was whether certain canopies for use with child safety seats should be classified as other 
made up textile articles under heading 6307, HTSUS, or as parts of the car seats for which 
they were designed under heading 9401, HTSUS. The Court of International Trade (CIT) 
found that, although the canopies were not necessary to the operation of the baby seats to 
which they would attach, they satisfied a specific and integral need associated with the use 
of the seats. Because the canopies had no use other than as seat attachments, the Court 
found them to be parts of automobile seats (19 CIT at 1451). The CIT reversed Customs 
classification of the canopies under subheading 6307.90.94, HTSUS, and ordered that the 
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entry be reliquidated with classification under subheading 9401.90.10, HTSUS. The Gov 
ernment appealed and the Court of Appeals for the Federal Circuit affirmed 

In Headquarters Ruling letter (HQ) 959262 dated May 6, 1997 and HQs 960933 and 
960934 both dated September 30, 1997, we followed the decision in Bauerhin Technologies, 
holding that a “Cozy Crib Tent”, designed to be attached to a crib to protect the child in it 
and composed of a knit mesh net material and woven nylon material was classifiable as an 
other part of other furniture in subheading 9403.90.60, HTSUS. We so held on the basis 
that “the ‘Cozy Crib Tent’ serves no function or purpose independent of a crib, for which it 
is designed, marketed, and sold to be attached.” Similarly, we conclude that the mosquito 
net for the “Pack n Play” portable play yard/crib described in NY 811312 serves no function 
or purpose independent of acrib or “play yard,” for which it is designed, marketed, andsold 
to be attached. It is classified as other furniture and parts thereof, parts, other, of textile 
material, except cotton in subheading 9403.90.60, HTSUS 


EF Beds os ge 
Holding 


The mosquito net for the “Pack n Play” portable play yard/crib is classified in subheading 
9403.90.60, HTSUS, as other parts of other furniture, of textile material, except cotton. 


Effect on Other Rulings: 
NY 811312 dated July 5, 1995, is modified. In accordance with 19 U.S.C.1625(c), this 
modification will become effective 60 days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC, May 12, 1999. 
CLA-2 RR:CR:GC 962646 PH 
Category: Classification 
Tariff No. 8715.00.00 
Ms. MARIE KNIGHT 


PHOENIX INTERNATIONAL 
28466 Highland 
Romulus, MI 48174 


Re: Stroller Cover; Revocation of NY C89457. 


DEAR Ms. KNIGHT 

Thisis in reference to New York Ruling Letter (NY) C89457 issued to you on July 2, 1998, 
in response to your letter of June 23, 1998, to the Director, Customs National Commodity 
Specialist Division in New York, on behalf of Global Sourcing Inc., requesting a ruling on 
the classification under the Harmonized TariffSchedule of the United States (HTSUS) ofa 
stroller cover, item # G50109. A notice of proposed revocation of NY C89457, was published 
in the CUSTOMS BULLETIN on April 7, 1999. One comment, which was favorable, was re- 
ceived. 


Facts: 
The stroller cover (item # G50109) is made of open work polyester knit fabric with elasti- 
cized edges. It is designed to fit over a double stroller to protect the children in the stroller 


from insects. In NY C89457, Customs held the stroller cover to be classifiable in subhead- 
ing 6307.90.99, HTSUS, which provides for other made up articles, other, other. 


Issue: 


Whether the merchandise is classified in heading 6307, HTSUS, as other made up ar- 
ticles; or in heading 8715, HTSUS, as parts of baby carriages (including strollers). 
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Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 provides, 
in part, that the classification of goods shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The HTSUS subheadings under consideration are as follows: 

6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.99 Other 
8715.00.00 Baby carriages (including strollers) and parts thereof 

The classification of similar merchandise—cloth canopies intended for use with infant 
car seats—was examined by the Courts in the case of Bauerhin Technologies Ltd. v. United 
States, 19 CIT 1441, 914 F Supp. 554 (1995), affirmed 110 F.3d 774 (Fed. Cir. 1997). At issue 
was whether certain canopies for use with child safety seats should be classified as other 
made up textile articles under heading 6307, HTSUS, or as parts of the car seats for which 
they were designed under heading 9401, HTSUS. The Court of International Trade (CIT) 
found that, although the canopies were not necessary to the operation of the baby seats to 
which they would attach, they satisfied a specific and integral need associated with the use 
of the seats. Because the canopies had no use other than as seat attachments, the Court 
found them to be parts of automobile seats (19 CIT at 1451). The CIT reversed Customs 
classification of the canopies under subheading 6307.90.94, HTSUS, and ordered that the 
entry be reliquidated with classification under subheading 9401.90.10, HTSUS. The Gov- 
ernment appealed and the Court of Appeals for the Federal Circuit affirmed 

In Headquarters Ruling letter (HQ) 959262 dated May 6, 1997 and HQs 960933 and 
960934 both dated September 30, 1997, we followed the decision in Bauerhin Technologies, 
holding that a “Cozy Crib Tent”, designed to be attached to a crib to protect the child in it 
and composed of a knit mesh net material and woven nylon material was classifiable as an 
other part of other furniture in subheading 9403.90.60, HTSUS. We so held on the basis 
that “the ‘Cozy Crib Tent’ serves no function or purpose independent of a crib, for which it 
isdesigned, marketed, and sold to be attached.” Similarly, we conclude that the stroller cov- 
er described in NY C89457 serves no function or purpose independent of a baby carriage or 
stroller for which it is designed, marketed, and sold to be attached. It is classified as baby 
carriages (including strollers) and parts thereof in subheading 8715.00.00, HTSUS. 


Holding: 


The stroller cover is classified in subheading 8715.00.00, HTSUS, as parts of baby car- 
riages (including strollers). 


Effect on Other Rulings: 
NY C89457 dated July 2, 1998, isrevoked. In accordance with 19 U.S.C.1625(c), this revo- 
cation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division) 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 26, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF MICROWAVABLE 
BODY PADS/BACK WARMERS, POCKET WARMERS AND 
COMFORT WRAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter, and 
treatment relating to the classification of microwavable body pads/back 
warmers, pocket warmers and comfort wraps. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) of microwavable body pads/back warmers, pocket 
warmers and comfort wraps (“microwavable articles”) and any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. Notice of the modification was published in the CUSTOMS 
BULLETIN, Volume 33, No. 15 dated April 14, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 9, 
1999. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, Office of Regulations and Rulings at 202-927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed modification of Headquar- 
ters Ruling Letter (HQ), was published in Vol. 33, No. 15 of the Customs 
BULLETIN dated April 14, 1999. No comments were received in response 
to the notice. 

As stated in the proposed notice this modification action will cover 
any rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 

HQ 957182, dated March 6, 1995, addressed the classification under 
the HTSUS of three microwavable articles of merchandise each com- 
prising two distinct items: an energy pack and a textile pouch. Customs 
determined that (1) the energy pack was classified in subheading 
2712.20, HTSUS, which provides for “paraffin wax;” and (2) the textile 
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pouches imported without the energy packs were classified in subhead- 
ing 6307.90.9989, HTSUS, as “other made-up articles.” 

The energy pack contains an emulsion consisting primarily of water, 
paraffin wax, and an emulsifying agent. Additionally, the emulsion con- 
tains an antibacterial agent which retards putrification of the mixture. 
When the energy pack is heated in a microwave oven, it is the water, not 
the wax component, which is heated by the microwaves. As the water 
reaches 50 degrees Celsius, the wax melts and absorbs a significant 
amount of energy. As the wax cools, it releases stored energy slowly. 
During this phase, the energy pack can be inserted into a textile pouch 
and wrapped around the body to provide warmth. The textile pouch 
serves only as a means by which the energy pack can be affixed to the 
body. 

HQ 957182 was based upon an “essential character” analysis (pur- 
suant to General Rule of Interpretation 3(b), HTSUS) of each compo- 
nent of the article. We determined that the articles took their essential 
character and classification from the paraffin wax component, which is 
a material of heading 2712, HTSUS. Heading 2712, HTSUS, covers 
“materials.” However, the merchandise is not a “material” but an “ar- 
ticle” or “good.” Heading 2712, HTSUS, provides for wax as a material, 
but not for articles of wax. For this reason, heading 2712, HTSUS, 
should not have been considered. Rather, we now believe that the ener- 
gy pack is properly classified by application of GRI 1, in subheading 
3824.90, HTSUS, as “other chemical products and preparation of the 
chemical or allied industries.” Classification of the textile pouches im- 
ported without the energy packs remains in subheading 6307.90.9989, 
HTSUS, as “other made-up articles.” 

Upon further consideration of this matter, pursuant to 19 U.S.C. 
1625(c)(1), Customs is modifying HQ 957182, and revoking any other 
Customs ruling that may exist which has not been specifically identi- 
fied, to reflect the proper classification of the microwavable articles 
pursuant to the analysis set forth in HQ 959825. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), Customs is modifying any treatment which it 
previously accorded to substantially identical transactions. HQ 959825 
is included as an attachment to this document. 

In accordance with 19 U.S.C.1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 


Dated: May 19, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, May 19, 1999. 
CLA-2 RR:CR:GC 959825 RTR 
Category: Classification 
Tariff No. 3824.90 
TERESA A. GLEASON, ESQ 
BAKER & MCKENZIE 
815 Connecticut Avenue, N.W. 
Washington, DC 20006-4078 


Re: Microwavable body pads/back warmers, pocket warmers and comfort wraps; subhead- 
ing 2712.20; composite goods; mixtures; HQ 957182 modified. 

DEAR Ms. GLEASON 

This is in reference to HQ 957182, which was issued to you on March 6, 1994, in response 
to your letters of August 26 and October 14, 1995, on behalf of R.G. Barry Corporation, 
regarding the classification under the Harmonized Tariff Schedule of the United States 
(HTSUS) of microwavable body pads/back warmers, pocket warmers and comfort wraps 
(“microwavable articles”). As we advised you by letter of March 18, 1998, we have reviewed 
that ruling and have now determined that the classification of the microwavable articles 
imported together with energy packs is in error. However, the classification of the articles 
imported without the energy packs is correct. A notice of proposed modification of Head- 
quarters Ruling Letter HQ 957182, was published in the CUSTOMS BULLETIN on April 14, 
1999. No comments were received in response to the notice. 

Therefore, this ruling modifies HQ 957182 only with respect to microwavable articles 
imported together with the energy packs. Their correct classification is set forth below. 


Facts: 


In HQ 957182, we identified three microwavable articles, each comprising two distinct 
items: an energy pack and a textile pouch. 

1. a body pad/back warmer, consisting of a 10° x 7s inch energy pack which is in- 
serted into a textile pouch. The pouch has a belt mechanism, which enables the user to 
secure the body pad/back warmer to the body to provide warmth; 

2. a comfort wrap consisting of the 10% x 7'4 inch energy pack and a 100% acrylic 
knit pouch with a polyester foam and nylon knit lining measuring 12 x 5’ inches; a 
sleeve (89% nylon and 11% spandex) is attached to one side of the pouch; a velcro belt 
made of polypropylene is attached to the opposite side of the pouch; the sleeve and vel- 
cro belt allow the user to secure the comfort wrap to the body to provide warmth. 

3. a pocket warmer consisting of a 5's x 2% inch pink energy pack that is inserted 
into the textile pouch. It isdesigned to be placed into a pocket to keep provide the hands 
with warmth. 

The energy pack of the body pad/back warmer and comfort wrap consists of an off-white 
polyurethane sheet soaked with a milky emulsion contained in a plastic film pouch. The 
polyurethane sheet provides integrity to the energy pack and also prevents the emulsion 
from dispersing to the corners of the pack when the pack is applied to the body. The polyure- 
thane sheet does not play a role in heat retention. The emulsion consists of paraffin wax 
(solid at room temperature; liquid when heated), and an antibacterial agent (to retard pu- 
trification) in water. When the energy pack is heated in a microwave oven, it is the water, 
not the wax component, which is heated by the microwaves. As the water reaches 50 de- 
grees Celsius, the wax melts and absorbs a significant amount of energy. As the wax cools, it 
slowly releases stored energy. During this phase, the energy pack can be inserted into a tex- 
tile pouch and wrapped around the body to provide warmth. 

The energy pack of the pocket warmer functions similarly to the energy pack of the body 
pad/back warmer and body wrap. That is, the paraffin wax contained in the pocket warmer 
is heated through contact with a medium. However, in the case of the pocket warmer, the 
medium is not water but silica sand. The microwaves heat silica sand, which in turn melts 
the paraffin wax. Thereafter, the process by which the stored energy dissipates to provide 
warmth is identical. In addition to silica sand and paraffin wax, the pocket warmer’senergy 
pack contains a non-toxic coloring agent which renders the sand pink, all of which is con- 
tained in a plastic shell. 
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Issue: 


Whether the three articles are classified as a paraffin wax of heading 2712, HTSUS, or as 
a chemical preparation of heading 3824, HTSUS. 


Law and Analysis: 
The provisions under consideration are as follows: 


2712 Petroleum jelly; paraffin wax, microcrystalline petroleum wax, slack 
wax, ozokerite, lignite wax, peat wax, other mineral waxes and similar 
products obtained by synthesis or by other processes, whether or not 
colored: 

Paraffin wax containing by weight less than 0.75 percent of oil 


* * 


Prepared binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sisting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual products of the chemical or allied industries, not 
elsewhere specified or included: 

3824.90 Other: 

Other: 
Mixtures containing 5 percent or more by weight of one or 
more aromatic or modified aromatic substances: 

3824.90.28 Other: 

Other: 

3824.90.45 Mixtures that are in whole or in part of hydrocarbons 
derived in whole or in part from petroleum, shale oil 
or natural gas 

* * * * 
6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.99 Other: 
Other: 
6307.90.9989 Other 


* * * * 


Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. Pursuant to GRI 3(b), goods which are prima facie classified in two or more 
headings, and are equally specific in relation to one another, shall be classified as if they 
consisted of the material or component which gives them their essential character. As the 
GRIs must be applied in order, when merchandise is classified under GRI 1, no essential 
character analysis pursuant to GRI 3(b) is necessary (Bradford Industries, Inc., v. U.S., 
968 F Supp. 732 (1997)). 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on thecontracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 


GRI 3 CONSIDERATION OF THE ENERGY PACKS VS THE TEXTILE POUCH 


The microwavable articles constitute composite goods, consisting of the textile pouch 
and the energy pack. Each component of the composite good can be classified in a separate 
heading by reference to GRI 1. Therefore, we must resort to GRI 3 to classify them. GRI 
3(a) isinapplicable because the HTSUS provisions under consideration each describes only 
a single part of the article, and the headings are equally specific in relation to one another. 
Thus, we must rely on GRI 3(b) and determine from which component the articles take 
their essential character. 
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EN Rule 3(b)(VIII) (at page 4) lists the following factors to help determine the essential 
character of goods: the nature of the materials or components, their bulk, quantity, weight 
or value, and the role of a constituent material in relation to the use of the goods 

Recently, there have been several Court decisions on “essential character” for purposes 
of GRI 3(b). Better Home Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 1996), af- 
firmed 119 F.3d 969 (Fed. Cir. 1997), involved the classification of shower curtain sets, con- 
sisting of an outer textile curtain, inner plastic magnetic liner, and plastic hooks. Customs 
had classified the sets on the basis of the textile curtain under the “default rule of GRI 
3(c)”, after determining that neither the relative specificity test nor the essential character 
test was applicable (119 F.3d at 971). The CIT found that the plastic liner performed the 
indispensable function of keeping water inside the shower and therefore held that the plas- 
tic liner imparted the essential character upon the set. In its decision affirming the CIT 
decision, the CAFC stated: 


The [CIT] carefully considered all of the facts, and, after a reasoned balancing ofall the 
facts, concluded that Better Home Plastics offered sufficient evidence and argument 
to overcome the presumption of correctness. The court concluded that the indispens- 
able function of keeping water inside the shower along with the protective, privacy and 
decorative functions of the plastic liner, and the relatively low cost of the sets all com 
bined to support the decision that the plastic liner provided the essential character of 
the sets. * * * The court’s decision did not rely solely, or even hinge, on the indispens- 
ability of the water-retaining function. The decision was substantially based on the 
importance of the other functions as well as the cost of the entire set. [119 F.3d at 971] 
[Emphasis added] 


Other decisions in which the Court looked primarily to the role of the constituent mate- 
rial in relation to the use of the goods to determine essential character include Mita Copy- 
star America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), motion for rehearing and 
reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista International Packaging 
Co., v. United States, 19 CIT 868, 890 F Supp. 1095 (1995). 

In HQ 957182, based upon GRI 3(b), we made an “essential character” analysis of each 
component of the microwavable articles and determined that the articles took their essen- 
tial character and classification from the energy pack. In considering the roles of the textile 
pouch and the energy packs, we note that the primary purpose of the microwavable article 
is to provide warmth (i.e., that is the “indispensable function,” (Better Home Plastics, su- 
pra) of the article). The article is not intended as a means or mechanism for the transport of 
goods within the textile pouch; the sole purpose of the pouch is to house the energy pack. By 
contrast, as the energy pack is both receptacle and conduit of energy from the microwave 
oven, it is necessary for providing warmth. Thus, the textile pouch performs a secondary 
role to that of the energy pack. Therefore, we affirm that portion of HQ 957182 in which we 
concluded that the energy pack imparts the essential character to the microwavable arti- 
cles. However, for the reasons set out below, we do not believe that they can be classified as 
“paraffin wax” of heading 2712, HTSUS. 


AN “ARTICLE” OR “GOOD” CANNOT BE CLASSIFIED IN A PROVISION FOR “MATERIALS” 


Theenergy packs are mixtures of several different materials, including paraffin wax, wa- 
ter or sand, and an emulsifying agent. In HQ 957182, we classified the energy packs as par- 
affin wax of heading 2712, HTSUS, which in pertinent part provides for “(p)etroleum jelly; 
paraffin wax, microcrystalline petroleum wax, slack wax, ozokerite, lignite wax, peat wax, 
other mineral waxes and similar products obtained by synthesis or by other processes, 
whether or not colored.” The heading text does not provide for articles of wax. Paraffin 
wax is “a hydrocarbon wax extracted from certain distillates of petroleum oils, or of oils 
obtained from shale or other bituminous minerals” (EN at page 230). Stated more general- 
ly, paraffin wax is a material obtained from certain minerals. By its terms, a heading pro- 
viding for such a material does not appear to describe an article composed of that 
material. As the energy pack must be regarded as an article or good, heading 2712, HTSUS, 
does not appear to cover the merchandise. 

In this regard, GRI 2(b) specifically addresses the classification of mixtures or combina- 
tions: 


Any reference in a heading to a material or substance shall be taken to includea refer- 
ence to mixtures or combinations of that material or substance with other mate- 
rials or substances. Any reference to goods of a given material or substance shall be 
taken to include a reference to goods consisting wholly or partly of such material or 
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substance. The classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of rule 3. (Emphasis added). 


As reflected in ENs X, XI, and XII to GRI 2(b), the effect of this rule is to expand the scope 
of areference toa material or substance to include mixtures or combinations of these mate- 
rials with other materials. It expands the scope of a heading providing for goods of a given 
material, which are mixed with other materials, to include goods only partially composed of 
that material. Notably, however, it does not expand the scope ofa heading providing only for 
a material to include articles made of that named material. In HQ 957182, we mistakenly 
classified a good in a heading providing for a material 


THE ARTICLES ARE GOODS OF HEADING 3824 BY APPLICATION OF GRI 1 


Heading 3824, HTSUS, provides in part for “chemical products and preparations of the 
chemical or allied industries.” By its terms, it isa residual category that is broad enough to 
cover mixtures that are put up in a way that renders them fit for a particular application. 

The EN to heading 3824, HTSUS, states at page 581 that “(t)he chemical or other prepa- 
rations are either mixtures (of which emulsions and dispersions are special forms) or occa- 
sionally solutions” (Emphasis added). Therefore, according to the EN, an emulsion is a 
mixture of heading 3824, HTSUS. 

The McGraw-Hill Encyclopedia of Science & Technology, 6th Edition, defines an “emul- 
sion” as “[a] dispersion of one liquid in a second immiscible liquid.” Further, “[a] stable 
emulsion consisting of two pure liquids cannot be prepared; to achieve stability, a third 
component, an emulsifying agent, must be present. Generally the introduction of an emul- 
sifying agent will lower the interfacial tension of the two phases” (vol. 6, p. 309). 

As stated above, the energy pack of the microwavable body pads/back warmers and com- 
fort wraps consists of an off-white polyurethane sheet soaked with a milky solution. The 
solution is a chemical mixture composed of paraffin wax (a hydrocarbon mixture), water, a 
surfactant and an antibacterial agent. The surfactant changes the surface tension of the 
wax and water, and allows them to mix, forming a milky solution / emulsion. According to 
the ENs, “emulsions” are “mixtures.” The chemical mixture here is specially formulated 
to provide a heat source for the article. Therefore, it is more than a mere chemical mixture; 
it is a “chemical preparation,” provided for in heading 3824, HTSUS. 

The energy pack of the pocket warmer contains paraffin wax, silica sand (silicon dioxide, 
chemical formula SiO2 (Webster’s New World Dictionary of the American Language, Col- 
lege Edition)), and a non-toxic coloring agent. This chemical mixture of organic and inor- 
ganic chemicals is specially formulated to provide a heat source for the article. Therefore, it 
is more than a mere chemical mixture; it isa “chemical preparation,” provided for in head- 
ing 3824, HTSUS. 

Based on the available information, we are only able to determine classification to the six 
digit level. However, if the emulsion contains five percent or more of an aromatic sub- 
stance, it will be classified in subheading 3824.90.28, HTSUS. If it contains less than five 
percent, it will be classified in subheading 3824.90.45, HTSUS. 


Holding: 


Microwavable articles imported together with the energy packs are classifiable in sub- 
heading 3824.90, HTSUS, the provision for “prepared binders for foundry molds or cores; 
chemical products and preparations of the chemical or allied industries (including those 
consisting of mixtures of natural products), not elsewhere specified or included; residual 
products of the chemical or allied industries, not elsewhere specified or included: Other.” 

HQ 957182 is modified as set forth in this ruling. In accordance with 19 U.S.C.1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF THE CHEMICAL COMPOUND 
“LUTEINIZING HORMONE-RELEASING HORMONE” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of the chemical compound “Lu- 
teinizing Hormone-Releasing Hormone.” 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling, and any treatment previously ac- 
corded by Customs to substantially identical transactions, concerning 
the tariff classification of the chemical compound “Luteinizing Hor- 
mone-Releasing Hormone,” under the Harmonized Tariff Schedule of 
the United States (HTSUS). Notice of the proposed revocation was pub- 


lished in Volume 33, No. 15 of the CusToMs BULLETIN dated April 14, 
1999 


EFFECTIVE DATE: This notice is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after August 9, 
1999. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 19380, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
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mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed revocation of Headquar- 
ters Ruling Letter (HQ) 951974, was published in Vol. 33, No. 15 of the 
CUSTOMS BULLETIN dated April 14, 1999. No comments were received. 

As stated in the proposed notice this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 

In HQ 951974, Customs ruled that luteinizing hormone-releasing 
hormone (LH-RH) was classified under subheading 2937.10.00, 
HTSUS, the provision for pituitary (anterior) or similar hormones and 
their derivatives. 

Upon review of this ruling, Customs has discovered an error in the 
classification of LH-RH. This product should have been classified in 
subheading 2937.99.95, HTSUS, the residual provision for hormones 
not classified elsewhere. 

LH-RH is a neurohumoral hormone produced in the hypothalamus. 
Upon release, it causes the pituitary gland to release luteinizing hor- 
mone and follicle stimulating hormone, hormones which control devel- 
opment in children and fertility in adults. Complete Drug Reference, 
1997 Ed., United States Pharmacopeia; Merck Index 12th ed. As a hor- 
mone, LH-RH must be classified in one of the three subheadings of 
heading 2937, HTSUS: pituitary hormones, adrenal cortical hormones, 
or other. Inasmuch as it is produced in the hypothalamus, LH-RH is not 
properly classified as a pituitary hormone. Neither is LH-RH properly 
classified as an adrenal cortical hormone, thus it belongs in the residual 
provision. Within the residual provision, LH-RH is best classified in 
subheading 2937.99.95, HTSUS, as “other: other” because it is neither 
insulin nor an estrogen and it is not otherwise specifically provided for 
by an eo nomine provision in subheading 2937.99. 
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Customs is revoking HQ 951974 to reflect the proper classification of 
LH-RH. Headquarters Ruling Letter (HQ) 962219, revoking HQ 
951974, is set forth as an Attachment to this document. 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 


Dated: May 20, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, May 20, 1999. 


CLA-2 RR:CR:GC 962219 MGM 
Category: Classification 
Tariff No. 2937.99.95 
DEANNE BENOVITZ, PH.D 
PEPTIDES INTERNATIONAL, INC 
PO. Box 24658 
Louisville, KY 40224 
Re: Luteinizing hormone-releasing hormone (CAS # 71447-49-9); HQ 951974 revoked. 
DEAR Dr. BENOVITZ 

This office has determined that Headquarters Ruling Letter (HQ) 951974, issued to you 
on October 8, 1992, concerning the tariff classification of several biologically active chemi- 
cal compounds, is in error as to the classification of luteinizing hormone-releasing hor- 
mone (LH-RH). In HQ 951974, Customs ruled that LH-RH would be properly classified 
under subheading 2937.10.00, Harmonized TariffSchedule of the United States (HTSUS), 
which provides for pituitary (anterior) or similar hormones, and their derivatives. Upon 
further review of HQ 951974, Customs has discovered an error in the classification of LH- 
RH. This product should have been classified in subheading 2937.99.95, HTSUS which 
provides for other hormones and their derivatives * * *: other: other. 

As the classification of LH-RH specified in HQ 951974 is in error, it is revoked for the 
reasons set forth in this ruling. It is noted that in HQ 952784, issued to you on March 8, 
1993, HQ 951974 was modified as it pertained to the classification of the described chemi- 
cal compounds other than LH-RH. 


A notice of proposed revocation of HQ 951974, was published in the CUSTOMS BULLETIN 
on April 14, 1999. No comments were received. 


Facts: 


LH-RH, also known as gonadorelin, is a hormone produced in the hypothalamus which 
stimulates the secretion of the pituitary hormones luteinizing hormone (LH) and follicle- 
stimulating hormone (FSH). The Merck Index, 12th ed. LH-RH is a decapeptide, that is, it 
contains ten amino acid residues and has the formula C55H75N 7 O13. LH-RH hydrochlo- 


ride is used in evaluating hypothalmic-pituitary gonadotropic function. The Physician’s 
Desk Reference, 1997, at 2996. 
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Issue: 


Whether LH-RH is classified in subheading 2937.10.00, HTSUS, the provision for pitu- 
itary (anterior) or similar hormones, and their derivatives or in subheading 2937.99.95, 
HTSUS, the residual provision. 


Law and Analysis: 


Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS andare to be considered statutory provisions of law for all 
purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. 

This matter is governed by GRI 6, in that the choice in classification is between two sub- 
headings within heading 2937, HTSUS. Subheading 2937.10.00, HTSUS, provides for “pi- 
tuitary (anterior) or similar hormones, and their derivatives” while subheading 
2937.99.95, HTSUS, provides for “other hormones and their derivatives * * *: other: oth- 
er.” LH-RH is a neurohumoral hormone produced in the hypothalamus. Upon release, it 
causes the pituitary gland to release luteinizing hormone and follicle stimulating hormone, 
hormones which control development in children and fertility in adults. Complete Drug 
Reference, 1997 Ed., United States Pharmacopeia; Merck Index 12th ed. Asa hormone, LH- 
RH must be classified in one of the three subheadings of heading 2937, HTSUS: pituitary 
hormones, adrenal cortical hormones, or other. Inasmuch as it is produced in the hypothal- 
amus, LH-RH HClis not properly classified as a pituitary hormone. Nor is LH-RH properly 
classified as an adrenal cortical hormone, thus it falls in the residual provision. Within the 
residual provision, LH-RH is best classified in subheading 2937.99.95, HTSUS, as “other: 


other” because it is neither insulin nor an estrogen and it is not otherwise specifically pro- 
vided for by an eo nomine provision in subheading 2937.99. 

This is consistent with HQ 960397, dated July 30, 1998, which classified the luteinizing 
hormone-releasing hormone (hydrochloride salt), LH-RH HCl (CAS # 51952-41-1), asan 
other: other: other hormone of subheading 2937.99.95, HTSUS. 


Holding: 
Luteinizing hormone-releasing hormone is properly classified in subheading 
2937.99.95, HTSUS. 
HQ 951974 is revoked. In accordance with 19 U.S.C.1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER 
TREATMENT RELATING TO CLASSIFICATION 
CHEESECLOTH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of cheesecloth. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of cheese- 
cloth and any treatment previously accorded by Customs to substan- 
tially identical transactions. Comments are invited on the correctness 
of the proposed action. 


DATE: Comments must be received on or before July 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of cheese- 
cloth. Although in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter (NY) A84489, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. This notice will cover any rulings on this mer- 
chandise which may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the merchandise subject to this notice, should advise Customs 
during this notice period. Similarly, pursuant to section 625(c)(2), Tar- 
iff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of title 
VI, Customs intends to revoke any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on a ruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule. Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or its agents 
for importations subsequent to the effective date of the final decision of 
this notice. 

In NY A84489, dated June 14, 1996, the classification of a product 
commonly referred to as cheesecloth was determined to be in heading 
6307, Harmonized Tariff Schedule of the United States (HTSUS). This 
ruling letter is set forth in “Attachment A” to this document. Since the 
issuance of that ruling, Customs has had a chance to review the classifi- 
cation of this merchandise and has determined that the classification is 
in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
A84489, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962798 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
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Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: May 21, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


|Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMsS SERVICE, 
New York, NY, June 14, 1996. 
CLA-2-63:RR:NC:TP:352 A84489 
Category: Classification 
Tariff No. 6307.90.9989 
Mr. DAVE SMITH 
TexTus US.A., INC 
1805 East Maple Ridge Drive 
Pec ria, iT. 61614 


Re: The tariff classification of hemmed cheesecloth from China. 


DEAR MR. SMITH 


In your letter dated June 5, 1996, you requested a tariff classification ruling. 

The sample submitted is made of 100 percent cotton plain woven fabric. Two of the sides 
are hemmed while the other two sides are prevented from unravelling by selvaged. This 
cheesecloth product will be imported in either 1.5, 2, 3 or 4 square yard sizes and packaged 
in a blister pack. It is used for cooking purposes. 

The applicable subheading for the hemmed cheesecloth will be 6307.90.9989, Harmo- 
nized TariffSchedule of the United States (HTS), which provides for other made up articles 

* Other. The rate of duty will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896 

ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusTOMs SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 962798 jb 
Category: Classification 


Tariff No. 5208.21.6090 
Mr. DAVE SMITH 


TExTUS USA. IN 

1805 East Maple Ridge Drive 
eoria, IL 61614 

Re: Classification of cheesecloth. 
DEAR Mk. SMITH 

On June 14, 1996, our New York office issued to you New York Ruling Letter (NY) 
A84489, which classified certain cheesecloth in heading 6307, Harmonized Tariff Schedule 
of the United States (HTSUS), in the provision for other made up articles. Upon review of 
NY A848839, we find that the classification of that merchandise in heading 6307, HTSUS, is 
not correct. The correct classification for this merchandise is in heading 5208, HTSUS, 
pursuant to the analysis which follows below. 

Facts: 

The merchandise at issue, commonly referred to as cheesecloth, is composed of 100 per- 
cent cotton plain woven fabric. Two of the sides are hemmed and the two remaining sides 
are selvaged to prevent unravelling. The merchandise will be imported in either 1.5, 2,3, or 
4 square yard sizes and packaged in blister pack. It is stated to be used for cooking purposes. 

When the subject merchandise was submitted to the Customs Office of Laboratory and 
Scientific Services for analysis, the results, in part, showed that the cheesecloth at issue 
consists of a bleached plain woven fabric measuring 72 inches in length and 35 inches in 
width, composed wholly of one ply cotton yarns, weighing 16.2 grams per square meter, 
with an average yarn number of 75. 

Issue: 

What is the proper classification of the merchandise at issue? 
Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 requires that classification be determined according to the terms of the head- 
ings and any relative section or chapter notes. Where goods cannot be classified solely on 
the basis of GRI 1, the remaining GRI will be applied, in the order of their appearance. 

Section Note 7 to Section XI, HTSUS, states, in pertinent part: 

For the purposes of this section, the expression “made up” means: 

(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation 
by cutting dividing threads) without sewing or other working (for example, cer- 
tain dusters, towels, tablecloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, 
but excluding fabrics the cut edges of which have been prevented from unravelling 
by whipping or by other simple means; 


* * * x * 


Heading 6307, HTSUS, provides for, “other made up articles, including dress patterns.” 
This is a basket provision for textile articles which are not more specifically provided for 
elsewhere in the tariff. The Explanatory Notes tothe Harmonized Commodity Description 
and Coding System (EN) to that heading state, in relevant part: 

This heading covers made up articles of any textile material which are not included 
more specifically in other headings of Section XI or elsewhere in the Nomenclature. 
It includes, in particular: 


* * * x * * 


(21) Cheese-cloths, cut into rectangles, with the ends of the warp threads 
knotted to prevent unravelling. (Cheese-cloths woven in the piece prepared for 
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cutting to size or shape, but requiring further fabrication before use, are to be 
classified as piece aun 


Examination of the Pcie : merchandise reveals that it does not meet the terms of Sec- 
1 Note 7 to Section XI. The submitted cheesecloth is cut into a simple rectangle, it re- 
2s further cutting befor e use, and the edges are prevented from unravelling by simple 
As such, it does not que ilify as a “made-up” article for purposes of that note. Al- 
t sh the EN to heading 6307, HTSUS, seem to indicate that cheese-cloths are to be con- 
sidere oe for classification in heading 6307, HTSUS, we have stated in the past that the EN 
are not legally binding and are to be used only as guidance absent clear language in the 
headings and legal notes of the tariff. 
In the case of the subject merchandise the language of Note 7 to Section XI is clear. As 
such, the subject merchandise is prec luded from classification in heading 6807, HTSUS 
Heading 5208, HTSUS, provides, in pertinent part, for woven fabrics of cotton, contain- 
85 percent or more by weight of cotton. As such, the subject merchandise is classified in 
he appropriate subheading of heading 5208, HTSUS 


LAINE 


lhe subject merchandise is properly classified in subheading 5208.21.6090, a S 
which provides for, woven fabrics of cotton, containing 85 percent or more by weight of cot- 
ton, weighing not more than 200 g/m2: bleached: ~~ weave, weighing not more than 100 
g/m2: ofnumber 69 or higher number: cheesecloth; lawns, voiles or batistes. The applicable 
general column one rate of duty is 12.5 percent ad valorem and the quota category is 226. 
lhe designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that your client check, close to the time of shipment, 
the Status Report On Current Import Quotas (Restraint Levels), an issuance of the U.S. 
Customs Service, which is updated weekly and is available at the local Customs office. 
Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTERS AND 
TREATMENT RELATING TO CLASSIFICATION OF SPECIALLY 
SHAPED PILLOWS AND PILLOWCASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of classification ruling letter 
and treatment relating to the classification of specially shaped pillows 
and cases. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
modify a ruling letter pertaining to the tariff classification of a specially 
shaped pillow and pillowcase and any treatment previously accorded by 
Customs to substantially identical transactions. Comments are invited 
on the correctness of the proposed action. 


DATE: Comments must be received on or before July 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Branch, (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling letter pertaining to the tariff classification of a spe- 
cially shaped pillow and pillowcase. Although in this notice Customs is 
specifically referring to one ruling, New York Ruling Letter (NY) 
D82343, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of title VI, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice per- 
iod. An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice may raise 
the rebuttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations subsequent to the effective date 
of the final decision of this notice. 

In NY D82343, dated October 5, 1998, Customs classified a “Dove” 
pillow and specially shaped pillow case as a set under subheading 
9404.90.2000 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). This ruling letter is set forth in “Attachment A” 
to this document. Since the issuance of that ruling, Customs has had a 
chance to review the classification of this merchandise and has deter- 
mined that, although the tariff provision was correct, the pillow and pil- 
lowcase should have been classified as a composite good. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
D823438, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962460 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
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Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: May 21, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, NY, October 5, 1998. 


CLA-2-94:RR:NC:TA:349 D82343 
Category: Classification 
Tariff No. 9404.90.2000 and 6302.32.2020 
Mr. STEPHEN J. LEAHY 
LEAHY & WARD 
63 Commercial Wharf 
Boston, MA 02110 


Re: The tariff classification of a pillow and a pillowcase from China. 


DEAR MR. LEAHY: 

In your letter dated September 18, 1998 you requested a classification ruling. 

The submitted samples are a “Therapeutic Pillow” and a pillowcase. The pillow is com- 
prised of two solid pieces of C-shaped foam attached together and a fitted quilted cover. The 
cover will be made from either 100 percent polyester or 65 percent polyester and 35 percent 
cotton woven fabric with a polyester filler. One side of the cover has a zipper closure. The 
pillowcase will be made in either 100 percent polyester, 100 percent nylon or 65 percent 
polyester and 35 percent cotton woven fabric. It is specifically designed to fit the pillow and 
features a slit opening along one side. Although the pillowcase is specifically designed to fit 
the pillow, the pillow and pillowcase are not a composite item. 

You have indicated that the pillow and pillowcase will be imported packed together and 
that pillowcases may be imported separately. The General Rules of Interpretation (GRI’s) 
set forth the manner in which merchandise is to be classified. Explanatory Note X to GRI 
3(b) to the HTSUSA, which constitutes the official interpretation of the tariff at the inter- 
national level, provides, in part: 

(X) For the purposes of this Rule, the term “goods put up in sets for retail sale” shall 
be taken to mean goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable in 
different headings; 

(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards). 

In the instant case, when imported together the items qualify as a set within the meaning 
of GRI 3 because the items, the pillow and the pillowcase, are classifiable in different head- 
ings, will be used together and are packed for retail sale. The essential character of the set is 
imparted by the pillow. 

The applicable subheading for the pillow and pillowcase when imported together or the 
pillow if imported separately will be 9404.90.2000, Harmonized Tariff Schedule of the 
United States (HTS), which provides for mattress supports; articles of bedding and similar 
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furnishing (for example, mattresses, quilts, eiderdowns, cushions, pouffes and pillows) 
fitted with springs or stuffed or internally fitted with any material or of cellular rubber or 
plastics, whether or not covered: other: pillows, cushions and similar furnishings: other. 
The duty rate will be 6 percent ad valorem. 

Theapplicable subheading for the pillowcase if imported separately will be6302.32.2020, 
HTS, which provides for bed linen, table linen, toilet linen and kitchen linen: other bed lin- 
en: of man-made fibers: other * * * pillowcases, other than bolster cases: not napped. The 
duty rate will be 12.4 percent ad valorem. 

The pillowcase falls within textile category designation 666. Based upon international 
textile trade agreements products of China are subject to quota and the requirement of a 
visa 

Presently, subheading 9404.90.2000, HTS, is not assigned a textile category designation 
and items classified therein are not subject to quota or visa requirements. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist John Hansen at 212-466-5854. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 962460 RH 
Category: Classification 
Tariff No. 9404.90.2000 and 6302.32.2020 
Mr. LEON PARNHAM 


THERAPEUTIC PILLOW INTERNATIONAL 
114 University Road #3 
Brookline, MA 02445 


Re: Request for Modification of NY D82343 concerning the classification of Dove Pillows 
and pillow cases; composite good vs. set; heading 9404; heading 6302. 
DEAR MR. PARNHAM 


This is in reply to your letter of November 30, 1998, requesting reconsideration of New 
York Ruling Letter (NY) D823438 dated October 5, 1998, concerning the classification of the 
“Dove” pillow and pillowcase/slip. 


Facts: 


The merchandise under reconsideration is an anti-snoring pillow and specially-shaped 
pillow cover. A description of the merchandise in NY D82348 reads as follows: 


Thesubmitted samples are a “Therapeutic Pillow” andapillowcase. The pillow iscom- 
prised of two solid pieces of C-shaped foam attached together and a fitted quilted cover. 
The cover will be made from either 100 percent polyester or 65 percent polyester and 
35 percent cotton woven fabric with a polyester filler. One side of the cover has a zipper 
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closure. The pillowcase will be made in either 100 percent polyester, 100 percent nylon 
or 65 percent polyester and 35 percent cotton woven fabric. It is specifically designed to 
fit the pillow and features a slit opening along the side. 

Although the pillowcase may be imported separately, the pillow and its case are generally 
imported and packaged together for retail sale. 

Customs originally classified the pillow and its case, if imported together, as a set under 
subheading 9404.90.2000 of the Harmonized Tariff Schedule of the Untied States Anno- 
tated (HTSUSA), which provides, in part, for articles of bedding. 

The pillow case imported on its own was classified in subheading 6302.32.2020, HTSU- 
SA, which provides for, among other things, bed linen. 

In your request for reconsideration, you argue that the pillow and case should have been 
classified as a composite good under subheading 9404.90.2000, so that the case would not 
be subject to quota/visa restrictions. 

Issue: 

Are the Dove pillow and specially-designed pillowcase classifiable under subheading 
9404.90.2000, HTSUSA, as a set or as a composite good? 
Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI will be applied, in order of their 
appearance. 

In interpreting the headings and subheadings, Customs looks to the Harmonized Com- 
modity Description and Coding System Explanatory Notes, which are not legally binding, 
but are recognized as the official interpretation of the Harmonized System at the interna- 
tional level. 

It is uncontested that the Dove pillow and pillowcase are classifiable under subheading 
9404.90.2000, HTSUSA, which provides, in part, for articles of bedding such as pillows. 
The dispute lies in whether the articles are classifiable under that provision as a set or asa 
composite good. The answer hinges on the principles of GRI 3. 

GRI 3(b) provides that classification is to be determined by the material or component 
which imparts the essential character to the good. GRI 3(b) reads: 

Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

The EN to GRI 3(b) provides in pertinent part that: 

For the purpose of this Rule, composite goods made up of different components shall be 
taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, pro- 
vided these components are adapted one to the other and are mutually complementary 
and that together they form a whole which would not normally be offered for sale in 
separate parts. 

Examining these elements, we find that the Dove pillow and pillowcase satisfy all of the 
requirements for a composite good. As stated in your letter, the pillow case is designed for 
the Dove pillow and “due to its extremely weird shape the slip cannot be used on any other 
pillow on the planet.” You further state that the Dove pillow and its customized slip will be 
imported into the United States “asa whole” and the slip would always be packed inside the 
sealed plastic bag containing the Dove in its quilted inner.” Therefore, we find that the 
Dove pillow and specially designed case are adapted one to the other, are mutually comple- 
mentary, and that together they form a whole which would not normally be offered for sale 
in separate parts. See, HQ 960870, dated April 22, 1998, and HQ 960337, dated April 22, 
1997, in which Customs held that specially shaped pillows and their cases were classifiable 
as composite goods. 

Additionally, you do not contest that the pillow is the component which imparts the es- 
sential character to the composite good, as correctly stated in NY D82343. 

You noted in your letter that your company may alsoimport some additional specially-de- 
signed Dove slips and that you are aware those articles “would attract quota and would 


attract higher duty.” The classification of the separately imported slips is correctly set out 
in NY D82343. 
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Holding 

NY D82343 is hereby MODIFIED to reflect that the Dove pillow and pillowcase when 
imported together are classifiable under subheading 9404.90.2000, HTSUSA, which pro- 
vides for “Mattress supports; articles of bedding and similar furnishings (for example, mat- 
tresses, quilts, eider-downs, cushions, pouffes and pillows) fitted with springs or stuffed or 
internally fitted with any material or of cellular rubber or plastics, whether or not covered: 
Other: Pillows, cushions and similar furnishings: Other.” They are dutiable at the general 
column one rate of 6 percent ad valorem and are not subject to quota. 

JOHN DURANT 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER AND 
TREATMENT CONCERNING THE ELIGIBILITY OF BAG 
GRIPPERS FOR A DUTY EXEMPTION PURSUANT TO 
SUBHEADING 9817.00.96, HARMONIZED TARIFF SCHEDULE 
OF THE UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and the treatment relating to the duty-free eligibility of bag grip- 
pers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter and any treatment 
previously accorded by Customs to substantially identical transactions, 
pertaining to the tariff classification and duty treatment of a bag grip- 
per under the Harmonized Tariff Schedule of the United States 
(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before July 9, 1999. 

ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Karen S. Greene, Spe- 
cial Classification and Marking Branch, (202) 927-2310. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI, this notice advises interested par- 
ties that Customs intends to revoke a ruling concerning the eligibility of 
imported bag grippers for a duty exemption pursuant to subheading 
9817.00.96, HTSUS. Although in this notice Customs is specifically re- 
ferring to one ruling, Headquarters Ruling Letter (HQ) 560531 dated 
June 2, 1998, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in 
addition to those identified. No further rulings have been found. This 
notice will cover any rulings on the merchandise which may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

In Headquarters Ruling Letter (HQ) 560531, dated June 2, 1998, (At- 
tachment A), Customs ruled on whether “bag grippers” imported from 
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Ireland were eligible for a duty exemption pursuant to subheading 
9817.00.96, Harmonized Tariff Schedule of the United States (HTSUS). 
“Bag grippers,” also known as outlet port clamps, are used by persons 
with End Stage Renal Disease during continuous ambulatory peritone- 
al dialysis. Subheading 9817.00.96, HTSUS, provides duty-free treat- 
ment for imported articles for the use or benefit of handicapped 
persons. There is a requirement in the superior text of subheading 
9817.00.92, HTSUS, that the articles must be specially designed or 
adapted for the use or benefit of the blind, or other physically or mental- 
ly handicapped persons. In HQ 560531, Customs determined that the 
bag grippers were not specially designed or adapted for the use or bene- 
fit of handicapped persons as asserted by counsel for the importer of the 
bag grippers, Baxter Healthcare Corporation. Customs made that de- 
termination because we were not satisfied, based on the information 
submitted at that time, that the bag grippers were dedicated to use by 
ESRD patients rather than items with a more general medical applica- 
tion. On the basis of additional information submitted, Customs finds 
that the bag grippers are specially designed or adapted for the use or 
benefit of handicapped persons and are eligible for duty free treatment 
under subheading 9817.00.96, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
560531, and revoke any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in Proposed Headquarters Ruling Letter (HQ) 561226 (see 
“Attachment B” to this document). Additionally, pursuant to 19 U.S.C. 


1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Date: May 21, 1999. 


JOHN E. ELKINS, 

(for John Durant, Director, 

Commercial Rulings Division.) 
[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, June 2, 1998. 
CLA-02 RR:TC:SM 560531 KKV 
Category: Classification 
Tariff No. 9817.00.96 
Port DIRECTOR 
US. CusToMs SERVICE 
610 S. Canal Street 
Chicago, IL 60607-4523 


Re: Request for Internal Advice 37/96; eligibility under the Nairobi Protocol; articles, or 
parts of articles, specially designed or adapted for the handicapped; “bag gripper;” 
plastic clamp; generic-use article; miscellaneous supplies or accessories; Travenol 
Laboratories, Inc. v. United States. 


DEAR SIR OR MADAM 

This is in response to a letter dated October 2, 1996, from Katten, Muchin & Zavis (re- 
ceived by our office on July 1, 1997), on behalf of Baxter Healthcare Corporation, which 
requests a binding ruling regarding the eligibility of certain plastic clamps, imported from 
Ireland, for duty-free treatment under subheading 9817.00.96, Harmonized Tariff Sched- 
ule of the United States (HTSUS). A sample was submitted for our consideration. Our re- 


sponse herein relates to a matter pending in your office under Protest No. 
3901-96-101814 
Facts: 

The article under consideration is referred to as a “bag gripper” or “clamp for outlet 
port,” which is allegedly designed for use in continuous ambulatory peritoneal dialysis 
(hereinafter, “C.A.PD.”). Theplastic clamp, imported into the U.S. from Ireland, consists of 
a single molded piece of plastic comprising a pair of handles, which open and close, inter- 
connected by a hinge member. Customs records indicate that the merchandise, entered at 
the port of Chicago on January 15, 1996, was classified by the importer under subheading 
9018.90.8000, HTSUS, which provides for “instruments and appliances used in medical, 
surgical, dental or veterinary sciences, including scintigraphic apparatus, other electro- 
medical apparatus and sight-testing instruments; parts and accessories thereof: other in- 
struments and appliances and parts and accessories thereof: other.” One entry was 
liquidated on May 3, 1996. On August 1, 1996, the importer filed Protest No. 
3901-96-101814, contesting the classification of the merchandise and liquidation of the 
entry under subheading 9018.90.8000, HTSUS. A decision on the protest has been held in 
abeyance pending resolution of the subject request for internal advice. 

It is stated that the product under consideration was designed solely for use by C.A.PD. 
patients with other Baxter peritoneal dialysis products. Additionally, we are informed that 
the article is sold by the Renal Division of Baxter Healthcare for use exclusively in peritone- 
al dialysis. However, no other information has been submitted regarding the manner in 
which the article is sold or to whom. 


Issue: 


Whether the submitted plastic clamp is “specially designed or adapted” for the handi- 
capped within the meaning of the Nairobi Protocol, Annex E, to the Florence Agreement, 
as codified in the Education, Scientific, and Cultural Materials Act of 1982, and therefore 
eligible for duty-free treatment under subheading 9817.00.96, HTSUS. 


Law and Analysis: 


The Nairobi Protocol to the Agreement on the Importation of Educational, Scientific, 
and Cultural Materials Act of 1982, established duty-free treatment for certain articles for 
the handicapped. Presidential Proclamation 5978 and section 1121 of the Omnibus Trade 
and Competitive Act of 1988, provided for the implementation of the Nairobi Protocol into 
subheadings 9817.00.92, 9817.00.94, and 9817.00.96, HTSUS. Prior to September 12, 
1995, these tariff provisions provided duty-free treatment for “[al]rticles specially designed 
or adapted for the use or benefit of the blind or other physically or mentally handicapped 
persons.” However, Section B(12), Annex H of Presidential Proclamation 6821 issued Sep- 
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tember 12, 1995 (60 FR No. 177, September 13, 1995) 


deleted this language and substi 
tuted the foll 


les specially designed or adapted for the use or benefit of the blind or other physi 
or handicapped persons; parts and accessories (except parts and accessories of 


1] 


ially designed or adapted for use in 


braces and artificial limb prosthetics) that are spec 


» foregoing articles 


This change was effective for articles entered on or after January 1, 1995. Subheadings 
f : f 
9817.00.92 and 9817.00.94, HTSUS 


cover specified articles for the blind. Subheading 


Ltaccessories specially designed or 


lly handicapped persons other than the 


ote 4(a)” , prov ides that, “the 

apped persons’ includes any person suf- 

hronic physical or mental impairment which substantially 

‘ caring for one’s self, performing manual 
tasks, walking seeing hearing speaking breathing learning or working.” 


limits one or m major life activitie 


However, U.S. Note 4(b), subchapter XVII, Chapter 98, HTSUS, establishes certain limi- 
tations on the classification of products in these subheadings, stating 
B) Subheadings 9817.00.92, 9817.00.94 and 9817.00.96 do not cover— 
urticles for acute or transient disability; 
ii) spectacles, dentures, and cosmetic articles for individuals not substantially 
disabled; 
(iii) therapeutic and diagnostic articles; or 
(iv) medicine or drags 


In Travenol Laboratories, Inc. v. United States, 17 C.1.T. 69; 813 F Supp. 840 (1993 Ct. 
Int’] Trade), the plaintiffimported certain medical devices (hollow fiber dialyzers, arterio- 
venous fistula cannulation sets and arterial-venous blood tubing sets) used in dialysis 
treatments of individuals with end-stage renal disease. The plaintiff claimed that the mer- 
chandise was entitled to duty-free entry under the Nairobi Protocol as “articles specially 
designed or adapted for the use and benefit of the blind or other physically or mentally han- 
dicapped persons.” Customs argued that the medical devices were “therapeutic” articles 
which are specifically excluded from receiving duty-free treatment under the Nairobi Pro- 
tocol 

In rendering its decision, the court in Travenol, supra, followed the reasoning in Rich- 
ards Medical Company v. United States, 13 CIT 519, 720 F Supp. 998 (1989), affd, 910 F.2d 
828 (Fed. Cir. 1990), and found that although there was evidence to support the finding that 
kidney dialysis is life-sustaining that process was not “curative”, which is the standard the 
courts have chosen to equate with the tariff meaning of “therapeutic” and held that the 
imported articles were entitled to duty-free treatment. 

Therefore, since the decision in Travenol, supra, established that articles specially de- 
signed or adapted for use in kidney dialysis are not “therapeutic” in nature, and thus not 
precluded from preferential treatment under subheading 9817.00.96, HTSUS, the issue to 
be resolved in the instant case is whether the plastic clamp is an article “specially designed 
or adapted” for such use, or is a part “specially designed or adapted for use in” such article. 

Although the legislative history of the Nairobi Protocol discusses the concerns of Con- 
gress that the design, modification or adaption of an article must be significant, so as to 
clearly render the article for use by handicapped individuals, no specific definition of these 
terms was established by Congress. See Senate Report (Finance Committee) No. 97-564, 
September 21, 1982. See also HQ 951004, dated March 3, 1992. Because it is difficult to 
establish a clear definition of what is “specially designed or adapted,” various factors must 
be utilized on a case-by-case basis to determine whether a given article is “specially de- 
signed or adapted” within the meaning of this statute. 

In Treasury Decision 92-77 (26 Cust. Bull. 1, August 26, 1992), Customs addressed the 
implementation of the duty-free provisions of the Nairobi Protocol, and discussed the eligi- 
bility requirements for duty-free treatment. With regard to whether an article has been 
“specially designed or adapted” for the handicapped, Customs stated the following: 


A primary factor to be considered concerns the physical properties of the article itself, 
i.e., whether the article is easily distinguishable, by properties of the design and the 
corresponding use specific to this unique design from articles useful to non-handi- 
capped individuals. If an article is solely dedicated for use by the handicapped, e.g. 
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aids, the 


n this is conclusive evidence that the articles are “spe- 
ed” for the handicapped for purposes of the Nairobi Protocol 


wo feat ur es of the plastic clamps under consideration are indica- 

design features. Firstly, you allege that the dimensions and profile of the clamp 

uely designed to fit with Baxter peritoneal dialysis sets. In su pport of this position, 

efers t itement on the user instruction sheet in which the manufacturer 

xter cannot ensure that the dialysis products of other manufacturers, 

ts products, will function in a satisfactory manner.” Secondly, coun- 

»verage afforded by the special design makes the clamp easy to 

). patients, stating that “itis the dialysis patient, not a medical 
10 must use the bag gripper during the dialysis procedure.” 

nothing in the construction of the clamp that dedicates it 

lialysis. The fact that the manufacturer recommends the pur- 

yroducts, rather than that of a competitor, does not render the 

n circumstances other than peritoneal dialysis, whether in other 

10n-medical applications. The clamp can effectively be used in 

the outlet port of a plastic container has to be shut off before 

a length of pasar Indeed, we note that the bag in which the 

ed, “Clamp for Outlet Port of Plastic Container” and contains 

tation as to the article ’s use. Likewise, the language of the 

1,227,730 of October 14, 1980 (reissued as U.S. Patent No. 

efers to the article in question as a “Gripper Member for the 

he fact that Baxter, as of this date, has adopted a strategy to 

ly as an accessory for peritoneal dialysis, rather than a general 

s decision which may be more indicative of its market research 

ent technical capability of the article itself, and, standing alone, is not 

persuasive evidence that the article is entitled to preferential treatment under subheading 
9817.00.96, HTSUS, as this subheading is not an “actual use” provision. 

Additionally r o the assertion that the clamp was designed for use not by a medi- 
cal technician or ‘se, but by a debilitated dialysis patient, we note that although the 
“Background of the Invention” for the patent of the subject clamp does reference the recent 
development of the C.A.PD. technique, it also specifically states, 


+} 


APD 


The flexible port tubing is usually not very easily gripped with the fingers, andit turns 
out to be diff cult to get a good grip on it, so that the spike can be twisted out in an 
aseptic mamner [sic]. When a nurse or technician is using extreme effort to break the 
connection between the spike of the transfer set and the tubing of the filled bag, it is 


possible for the fingers +s touch the connection in a contaminating way (emphasis 
ours). 


See U.S. Patent No. 4,227,730 of October 14, 1980, at 1 (reissued as No. 32,338 on January 
27, 1987). Thus, it appears that the plastic clamp was designed for use by medical profes- 
sionals in rendering treatment to patients whose condition requires the use ofa plastic bag 
with an aseptic connection 

With regard to Travenol, supra, which counsel cites as controlling precedent, we note 
that the court determined that those persons undergoing C.A.PD. qualified as “physically 
handicapped individuals” and concluded that certain named articles used in the treatment 
of that condition—namely, hollow fiber dialyzers, arterio-venous fistula cannulation sets 
and arterial-venous blood tubing sets—were classifiable under subheading 9817.00.96, 
HTSUS. Although the plastic clamp at issue may be used in conjunction with some of the 
name articles to facilitate peritoneal dialysis, it is not a portion or component of those 
named apparatuses; instead, the clamp is sold separately, a as a distract article, listed in the 
manufacturer’s literature lists among “miscellaneous” supplies and accessories. Although 
the court in Travenol, supra, discussed the broad scope of the provision set forth at sub- 
heading 9817.00.96, HTSUS, in determining its applicability to the named articles, we find 
nothing in that decision that supports the extension of preferential duty treatment to mis- 
cellaneous or generic-use articles, like the plastic clamp at issue, which may nevertheless 
be utilized in connection with C.A.PD. patients to facilitate peritoneal dialysis, e.g., a pa- 
tient gown, reclining chair, IV/plastic bag stand, etc. 

While its design features may be of great utility to handicapped individuals, the plastic 
clamp is not dedicated solely for use by the handicapped or solely for use in an article spe- 
cially designed for the handicapped. Thus, the “specific design” factors must be considered 
in conjunction with other relevant factors which are discussed below. 
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The utility ofthe article toanon-handicapped person, i.e, the “probability of general pub- 
lic use” is another relevant factor set forth by T.D. 92-77. In Headquarters Ruling Letter 
(HRL) 556449, dated May 5, 1992, Customs articulated the principle of “probability of gen- 
eral public use” in determining whether an article is “specially designed or adapted” within 
the meaning of the Nairobi Protocol. The following factors were considered to be relevant 
in making this determination: 1) whether any characteristics are present that create a sub- 
stantial probability of use by the chronically handicapped; 2) whether the article is easily 
distinguishable from articles useful to the general public; 3) whether use of the article by 
the general public is so improbable that such use would be fugitive; 4) whether use of the 
articles by the general public would be inconvenient; 5) whether articles are imported by 
manufacturers or distributors recognized or proven to be involved in this class or kind of 
articles for the handicapped; 6) whether the articles are sold in speciality stores which 
serve handicapped individuals; and 7) whether the condition of the articles at the time of 
importation indicate that these articles are for the handicapped. 

In analyzing the probability of general public use to the articles under consideration, we 
note initially that the plastic clamps are articles primarily designed for use in a medical 
environment (e.g., hospitals, nursing homes, doctors’ offices, birthing centers, etc.). With- 
in this particular environment, there exists not only a substantial probability of use by the 
chronically handicapped, but also an equal probability that the articles will also be used by 
individuals hospitalized, or otherwise being treated, for acute or transient disability. Be- 
cause the subject clamps are equally suitable for use by a large population of patients, in- 
cluding those who suffer from acute or transient disability and the non-handicapped, the 
use of the clamps in this manner is not so improbable as to constitute a fugitive use; there- 
fore, we are unable to conclude that the plastic clamps will be used predominantly by indi- 
viduals suffering from a permanent or chronic physical or mental impairment, as required 
by U.S. Note 4(a), subchapter XVII, Chapter 98, HTSUS. 

With regard to the other factors set forth in T.D. 92-77, supra, and HRL 556449, while we 
infer that Baxter Healthcare trades in medical articles, no information has been submitted 
which would indicate that the firm is recognized as a party involved in the importation of 
articles for the benefit of the handicapped. Additionally, noinformation has been submitted 
which would indicate whether the plastic clamps are sold in speciality stores which serve 
handicapped individuals, or to the offices of doctors’ specializing in renal disorders, or 
whether they are merely sold to hospitals and nursing homes, etc., (or their suppliers) who 
may order the articles for internal use as well as distribution to dialysis patients. Lastly, 
there is nothing to suggest that the condition of the articles at the time of importation 
would indicate that the articles are specially designed or adapted for use by the handi- 
capped, i.e., those suffering chronic and permanent disability, rather than those individu- 
als hospitalized or otherwise being treated for acute or transient disability or undergoing 
diagnostic examination. Accordingly, it is our decision that the subject plastic clamps are 
not “articles specially designed or adapted for the handicapped,” and, therefore, are not eli- 
gible for duty-free treatment under subheading 9817.00.96, HTSUS. 


Holding: 


On the basis of the information and sample submitted, the plastic clamp which equally 
suitable for use by a large population of patients, including those who suffer chronic and 
permanent disability, those who suffer from acute or transient disability and non-handi- 
capped individuals undergoing diagnostic examination, is not considered to be an article 
“specially designed or adapted for the handicapped,” within the meaning of the Nairobi 
Protocol, Annex E, to the Florence Agreement, as codified in the Education, Scientific, and 
Cultural Materials Act of 1982, and thus, are not eligible for duty-free treatment under 
subheading 9817.00.96, HTSUS. 

In accordance with Section 3A(11)(b) of Customs Directive 099-3550-065, dated August 
4, 1993, Subject: Revised Protest Directive, this decision should be mailed by your office to 
the protestant no later than 60 days from the date of this letter. Any reliquidation of the 
entry in accordance with the decision must be accomplished prior to mailing of the deci- 
sion. Sixty days from the date of the decision the Office of Regulations and Rulings will take 
steps to make the decision available to customs personnel via the Customs Rulings Module 
in ACS and the public via the Diskette Subscription Service, Freedom of Information Act 
and other public access channels. 

SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC 
MAR-2 RR:CR:SM 561226 KSG 
Category: Classification 
MARK S. ZOLNO 
KATTEN MUCHIN & ZAvVIS 
525 West Monroe Street 
Suite 1600 
Chicago, IL 60661 
Re: Revocation of principle set forth in HQ 560531; subheading 9817.00.96; bag gripper. 
DEAR MR. ZOLNO 
This is in reference to Headquarters Ruling Letter (“HQ”) 560531, that was issued to 
the Port Director of Customs, Chicago, Illinois, on June 2, 1998, which decided Protest No. 
3901-96-101814 addressing the denial of duty-free treatment under subheading 
9817.00.96, of the Harmonized Tariff Schedule of the United States (“HTSUS”), to bag 
grippers imported by Baxter Healthcare Corporation. We have reviewed this rulingin light 
of substantial additional information submitted by you on behalf of Baxter Healthcare Cor- 
poration in a conference held at Headquarters on April 7, 1999, and a letter dated May 3, 
1999, and have determined that HQ 560531 is incorrect. Therefore, this ruling revokes HQ 
560531 and sets forth the correct classification for the bag gripper. This action has no effect 
upon the decision in Protest No. 3901-96-101814. 


Facts: 


The imported article is a bag gripper (also known as an outlet port clamp) used in contin- 
uous ambulatory peritoneal dialysis (“CAPD”). The bag grippers are imported from Ire- 
land by Baxter Healthcare Corporation who designed it for use by CAPD patients who have 
lost most or all of their normal kidney function. It is a blue single-molded plastic clamp, 
about 2' inches long and % inches wide, which opens and closes. Samples were provided. 

Patients who have lost most or all of their normal kidney function, whether by disease or 
trauma, are referred to as having End Stage Renal Disease (“ESRD”). You state that about 
30-40 percent of such patients suffered kidney damage asa result of diabetes. Diabetes also 
often causes blindness, heart failure and severe circulatory failure. There are only two 
treatments for ESRD patients—transplant or dialysis. 

There are two forms of medical dialysis. Dialysis is performed by simple diffusion of tox- 
ins and excess fluids that are built up in the blood across asemipermeable membrane intoa 
dialysis fluid, or dialysate, which is then discarded. In the first method of dialysis, classical 
hemodialysis, a patient goes to a clinic three or four times a week, every week, and has his 
or her blood dialyzed. 

The other method of dialyzing an ESRD patient is peritoneal dialysis. In peritoneal dialy- 
sis the peritoneal membrane, i.e., the membrane lining the peritoneal cavity, serves as the 
semipermeable membrane across which dialysis, or diffusion, takes place. The imported 
bag grippers are used exclusively in peritoneal dialysis. 

Acatheter is surgically implanted into the peritoneum through the skin and the end pro- 
truding to the outside is fitted with a threaded connector generally made of titanium and 
covered by acap containing an antiseptic. Dialysate is drained into the peritoneal space via 
the catheter, allowed to dwell there for about four hours, during which time toxins, excess 
water and other waste products diffuse across the membrane to the dialysate, and the used, 
or spent, dialysate is drained out, again via the catheter, and discarded. 

This drain and fill procedure is either performed by the patient manually, whichis known 
as CAPD, or by machine while the patient sleeps. 

You state that Baxter designed the bag gripper in response to patient need. Each time a 
patient connects or disconnects their catheter to a bag of dialysate, there is an opportunity 
for contamination by touch and infection. Peritonitis, often caused by improper exposure of 
the open end of the catheter to microorganisms, is one of the most common causes for hos- 
pitalization of CAPD patients. During treatment for peritonitis, patients are often re- 
quired to have a fistula surgically implanted in an artery/vein pair in the arm and continue 
dialysis by conventional hemodialysis. 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 22/23, JUNE 9, 1999 


Before the bag gripper was introduced in 1980, CAPD patients were required to connect 
an extension tube set (called a “transfer set”) to their catheter connector. Many patients, 
especially those who are diabetic, had great difficulty with the disconnect/connect opera 
tion. They had trouble making the proper connection because: 1) their pinch or grip 
strength was severely limited; 2) they had trouble seeing the new white plastic port and 
inserting the white plastic spike into the port due to their relative blindness and diabetic 
retinopathy, which also causes varying degrees of color blindness; and 3) once they got the 
spike to the mouth of the port, they did not have the grip strength to either hold it straight 
or force it through the septum in the port. 

CAPD patient needs identified were: 1) sufficient mechanical advantage (1.e. lever ac 
tion) to achieve a grip force on the bag port that would hold it steady; 2) keeping the port 
from twisting during the spiking procedure; 3) very precise clamping force and dimensions 
(tolerances of 0.002 inches) (ex. precisely dimensioned splines or ridges inside the clamp 
jaws); 4) supporting the side walls of the port to prevent accidental puncture; 5) providing 
maximum color contrast between port and clamp for legally blind or color blind patients or 
those suffering from diabetic retinopathy; and 6) avoiding inadvertent touch contamina- 
tion. The bag gripper took approximately two man-years of effort by a team of people with 
an expertise in a variety of areas to successfully design what appears to be a “simple” plas- 
ticclamp to meet all of the above needs. The team included experts in ergonomics, mechani 
cal engineers, materials experts, and mechanical and manufacturing engineers 

You explained in your submission that the bag gripper is not suitable for other medical 
uses. For instance, with regard to the IV application, the bag gripper could not be used be 
cause 1) the twoclamp positions, open and closed, would not be adjustable for varying flow 
rates; 2) the size of the tubes and ports involved in CAPD are quite large compared to IV 
tube sets; and 3) the port clamps have to be much stronger for CAPD than for IV. You note 
that Baxter, which is a leading supplier of IV bags and systems, does not offer or suggest the 
use of the bag grippers for use with an IV set or bag. 


Issue 


Whether the imported CAPD bag grippers are eligible for duty-free treatment under sub- 
heading 9817.00.96, HTSUS. 


Law and Analysis: 


The Agreement on the Importation of Educational, Scientific and Cultural Materials, 
known as the Florence Agreement, is an international agreement drafted by the United 
Nations Educational, Scientific, and Cultural Organization (UNESCO) and adopted by it 
in Florence, Italy, in July 1950 (17 UST 1835; TIAS 6129) 

It provides for duty-free treatment and the reduction of trade obstacles for imports of 
educational, scientific, and cultural materials in the interest of facilitating the internation- 
al free flow of ideas and information. Materials falling within the coverage of the Florence 
Agreement include: books, publications and documents; works ofart and collector’s pieces; 
visual and auditory materials; scientific instruments and apparatus; and articles for the 
blind. 

The Nairobi Protocol to the Florence Agreement on the Importation of Educational, 
Scientific, and Cultural Materials Act of 1982 expanded the scope of the Florence Agree- 
ment primarily by expanding duty-free treatment for certain articles for the use or benefit 
of the handicapped in addition to providing duty-free treatment for articles for the blind. 
The 97th Congress passed Pub. L. 97-446 to ratify the Nairobi Protocol in the U.S. The 
Senate stated in its Report that one of the goals of this law was to benefit the handicapped 
and show US. support for the rights of the handicapped. The Senate, however, did state 
that it did not intend “that an insignificant adaptation would result in duty-free treatment 
for an entire relatively expensive article * * * the modification or adaptation must be signif- 
icant so as to clearly render the article for use by handicapped persons.” S. Rep. No. 97-564, 
97th Cong. 2nd Sess. (1982). The Senate was concerned that persons would misuse this 
tariff provision to avoid paying duties on expensive products. 

Section 1121 of the Omnibus Trade and Competitiveness Act of 1988 and Presidential 
Proclamation 5978 provided for the implementation of the Nairobi Protocol by inserting 
permanent provisions, subheadings 9817.00.92, 9817.00.94, and 9817.00.96 into the 
HTSUS. These tariff provisions specifically state that “articles specifically designed or 
adapted for the use or benefit of the blind or other physically or mentally handicapped per- 
sons” are eligible for duty-free treatment. 
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US. Note 4(a), Chapter 98, HTSUS (“U.S. Note 4(a)”), states that the term “blind or oth- 
er physically or mentally handicapped persons” includes any person suffering from a per- 
manent or chronic physical or mental impairment which substantially limits one or more 
major life activities, such as caring for one’s self, performing manual tasks, walking, see- 
ing, hearing, speaking, breathing, learning, or working. 

U.S. Note 4(b), Chapter 98, HTSUS (“U.S. Note 4(b)”), states that subheadings 
9817.00.92, 9817.00.94 and 9817.00.96 do not cover (i) articles for acute or transient dis- 
ability; (ii) spectacles, dentures, and cosmetic articles for individuals not substantially dis- 
abled; (iii) therapeutic and diagnostic articles; or (iv) medicine or drugs. 

People who suffer from kidney failure are considered “handicapped.” See Travenol Labo- 
ratories, Inc. v. United States, 813 F. Supp. 840 (CIT 1993), and HRL 559120, dated October 
20, 1995. Customs ruled in HRL 556090, dated November 8, 1991, that individuals who 
suffer from chronic arthritis, scoliosis, severe hernia problems and post-polio syndrome 
and who need heavy-duty support corsets are “handicapped” within the meaning of this 
provision because without the corsets, they are substantially limited in their ability to walk 
and perform manual tasks. Individuals who suffer from chronic incontinence are consid- 
ered “handicapped” because this condition can interfere with working. See HRL 960056, 
dated January 30, 1997 

lhe first issue is whether the bag grippers are precluded from treatment under subhead- 
ing 9817.00.96, HTSUS, by U.S. Note 4(b)(i), which excepts from duty-free treatment ar- 
ticles for acute or transient disabilities. Clearly, CAPD patients suffer from a disability 
(End Stage Renal Disease) that is neither acute nor transient. Accordingly, we find that the 
bag grippers are not articles for acute or transient disabilities. 

The second issue is whether the bag grippers involved in this case are “specially designed 
or adapted” for the use or benefit of handicapped persons, which is required by the superior 
text in subheading 9817.00.96, HTSUS. 

The meaning of the phrase “specially designed or adapted” has been decided on acase-by- 
case basis. In HRL 556449, dated May 5, 1992, Customs set forth factors it would consider 
in making this case-by-case determination. These factors include: 1) the physical proper- 
ties of the article itself, i.e., whether the article is easily distinguishable, by properties of 
the design, form, and the corresponding use specific to this unique design, from articles 
useful to non-handicapped persons; 2) whether any characteristics are present that create 
a substantial probability of use by the chronically handicapped so that the article is easily 
distinguishable from articles useful to the general public and any use thereof by the general 
public is so improbable that it would be fugitive; 3) whether articles are imported by 
manufacturers or distributors recognized or proven to be involved in this class or kind of 
articles for the handicapped; 4) whether the articles are sold in specialty stores which serve 
handicapped individuals; and 5) whether the condition of the articles at the time of im- 
portation indicates that these articles are for the handicapped. 

In this case, we have examined the information submitted by Baxter and find that Baxter 
has shown that the bag grippers have distinctive design features, and characteristics for 
their intended use by CAPD patients which are fully set forth infra. For example, we now 
agree that the construction of the bag grippers is specifically designed to prevent contami- 
nation when a patient connects or disconnects their catheter to a bag of dialysate. Baxter 
explained the special needs of CAPD patients and the two man-year design process involv- 
ing various experts that it took to develop the bag grippers. These features easily distin- 
guish them from articles useful to the general public so that any use thereof by the general 
public would be so improbable that it would be fugitive. Further, the bag grippers are sold 
by Baxter Healthcare, a corporation that sells products for people with disabilities and to 
hospitals and medical professionals. Accordingly, we find that the bag grippers are specially 
designed or adapted for the use or benefit of handicapped persons and are eligible for duty 
free treatment under subheading 9817.00.96, HTSUS. 


Holding: 


The imported CAPD bag grippers are eligible for duty free treatment under subheading 
9817.00.96, HTSUS. 


HQ 560531 dated June 2, 1998, is hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN SUGAR SYRUPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and the treatment relating to the classification of certain sugar 
syrups. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (hereinafter 
referred to as 19 U.S.C. 1625(c), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub.L. 103-182, 107 Stat. 2057), this notice 
advises interested parties that Customs intends to revoke a ruling let- 
ter, and any treatment previously accorded by Customs to substantially 
identical transactions, concerning the classification of certain sugar sy- 
rups. Comments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before July 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Commercial Rulings Division, 1300 Pennsylvania Avenue, NW, Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the same 
address. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
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merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a sugar syrup. Although in this notice Customs is 
specifically referring to one ruling, New York Ruling Letter (NYRL) 
810328, dated May 15, 1995, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on the merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. Similarly, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In NYRL 810328, Customs ruled that a product merely described as a 
sugar syrup containing sugar solids, water, and more than 6% of soluble 
non-sugar solids, was classified in subheading 1702.90.4000, HTSUS, a 
tariff provision not subject to a tariff rate quota. This ruling is set forth 
as Attachment A to this document. 

Customs has received a joint petition under 19 U.S.C. 1516 and/or 19 
U.S.C. 1625, dated January 14, 1998, from the United States Cane Sugar 
Refiners’ Association and the United States Beet Sugar Association, 
contesting the classification of the sugar syrup in subheading 
1702.90.4000, HTSUS, a provision not subject to a tariff rate quota, and 
requesting classification under other provisions in heading 1702, 
HTSUS, which are subject to tariff rate quotas. It is the position of the 
Associations that the non-soluble sugar solids referred to in NYRL 
810328, consist of molasses that was added to the sugar and water in 
Canada and then extracted after importation. Thereafter, the sugar syr- 
ups (sugars and water) were used in the production of food products. 
Further, it is the position of the Associations that they know of no other 
commercial use for the syrups as imported other than the extraction of 
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the molasses and that the importer was using this process only to avoid 
the tariff rate quotas. Customs has thoroughly reviewed this issue and 
now intends to revoke NYRL 810328, to reflect the proper classification 
of the sugar syrups. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NYRL 
810328, and revoke any other ruling not specifically identified, to re- 
flect the proper classification of the sugar syrup. Proposed Headquar- 
ters Ruling Letter 961273, revoking NYRL 810328 is set forth in 
Attachment B to this document. For the reasons set forth in that ruling, 
Customs proposes to classify the sugar syrups in subheading 
1702.90.1000, HTSUS, as other sugar syrups not containing added fla- 
voring or coloring matter, derived from sugar cane or sugar beets, and 
containing soluble non-sugar solids (excluding any foreign substances 


that may have been added or developed in the product) equal to 6% or 
less by weight of the total soluble solids, subject to the quantitative quo- 


ta limitations of U.S. Additional Note 5 to Chapter 17. If the quantita- 
tive limitations have been reached, the syrups are classified in 
subheading 1702.90.2000, HTSUS, an over the tariff rate quota provi- 
sion. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: June 1, 1999. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT O} 


:232 810328 
Category: Classification 
Tariff No. 1702.90.4000 

MR. JOHN MINOCK 


HEARTLAND By-PRODUCTS INC 
PO. Box 242 
Saline, MI 48176 
Re: The tariff classification of a sugar syrup from Australia. 
DEAR Mr. MINOCK 
In your letter dated April 19, 1995 you requested a tariff classification ruling. 
Samples were included with your request. Information was submitted with your initial 
request dated March 6, 1995. The subject merchandise is described as a sugar syrup which 
is produced from sugar cane or sugar beet and will contain sugar solids, water and more 
than 6 percent soluble non-sugar solids. This merchandise will be imported in bulk. 
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‘he applicable subheading for the sugar syrup will be 1702.90.4000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other sugars * * * sugar syrups 
not containing added flavoring or coloring matter * other, including invert sugar: de- 
rived from sugar cane or sugar beets * * * other other. The rate of duty will be 0.7 cents 
per liter 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 961273K 
Category: Classification 
Tariff No. 1702.90.1000 and 1702.90.2000 
DANIEL J. GLUCK, ESQ 
SERKO & SIMON 
One World Trade Center, Suite 3371 
New York, NY 10048 
Re: Revocation of New York Ruling Letter (NYRL) 810328; Sugar Syrups. 
DEAR MRr.GLUCK 
In response to letters from your client, Heartland By-Products Inc. (Heartland), dated 


April 18 and 19, 1995, the Customs Service issued NYRL 810328, dated May 15, 1995, 
which held that certain sugar syrups from Australia, were classified as other sugar syrups 


derived from sugar cane or sugar beets, containing soluble non-sugar solids (excluding for- 
eign substances that may have been added or developed in the product) equal to more than 
6% by weight of the total soluble solids, in subheading 1702.90.4000, Harmonized Tariff 
Schedule of the United States (HTSUS). We have reviewed that ruling and are of the opin- 
ion that the classification set forth is not correct. This letter is to advise you that NYRL 
810328 no longer reflects the views of the Customs Service. 


Facts: 

NYRL 810328 is void of any background information other than merely describing the 
merchandise that Heartland planned to import as asugar syrup “produced from sugar cane 
or sugar beet and will contain sugar solids, water and more t percent soluble non-sug- 
ar solids” and the conclusion that the syrups were classified in subheading 1702.90.4000, 
HTSUS. 

Subheading 1702.90.1000, HTSUS (1995), provides for other sugar syrups not contain- 
ing added flavoring or coloring matter, derived from sugar cane or sugar beets, and contain- 
ing soluble non-sugar solids (excluding any foreign substances that may have been added or 
developed in the product) equal to 6 percent or less by weight of the total soluble solids, 
subject to the quantitative quota limitations of U.S. Additional Note 5 to Chapter 17, witha 
general rate of duty at 3.6606 cents per kg of the total sugars, and a special rate of duty at 
0.4381 cents per kg of the total sugars, if the sugar syrups qualify as North American Free 
Trade Agreement (NAFTA) originating goods from Canada. Ifthe quantitative limitations 
have been reached, the syrups are classified in subheading 1702.90.2000, HTSUS (1995), 
an over the tariff rate quota provision, with duty at the general rate of 41 cents per kg and 
no special rate for goods originating from Canada. 

Subheading 1702.90.4000, HTSUS (1995), provides for other sugar syrups not contain- 
ing soluble non-sugar solids equal to 6% or less by weight of the total soluble solids, not 
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subject to a quantitative quota limitation, and such syrups were dutiable at the 1995 gener- 
al rate of 0.7 cents per liter and a special rate of 0.2 cents per liter ifthe sugar syrups qualify 
as NAFTA originating goods from Canada. 

The rates of duty and quantitative quota limitations of the 1995 tariff may have changed, 
but these provisions of the tariff are identical in the 1999 edition of the HTSUS 

We informed you in our letter dated April 1, 1998, that under 19 U.S.C. 1516 (with an 
option to proceed under 19 U.S.C. 1625), we had received a joint petition dated January 14, 
1998, from the United States Cane Sugar Refiners’ Association and the United States Beet 
Sugar Association, contesting the classification of the sugar syrups in subheading 
1702.90.4000, HTSUS, a provision not subject toa tariffrate quota, and requesting classifi- 
cation under other provisions in heading 1702, HTSUS, which are subject to tariff rate quo- 
tas. It is the position of the Associations that non-soluble sugar solids consisting of 
molasses are added to the sugar syrups in Canada to avoid tariff rate quotas on sugars and 
sugar syrups. The Associations allege that Heartland’s product competes directly with 
sugar and sugar syrups that are subject to tariff rate quotas. The Associations also allege 
that Heartland extracts the molasses, the non-sugar solids, from the imported syrups and 
sells the sugar from that process in the United States. The residual non-sugar solids, the 
molasses, are returned to Canada. Accordingly to the Associations, there is no commerce in 
the merchandise in its condition as imported. The importer is using the process only to 
avoid the tariff rate quotas. 

As stated, NYRL 810328 merely described a sugar syrup as containing sugar solids, wa- 
ter, and more than 6% of soluble non-sugar solids, and held that the syrup was classified in 
subheading 1702.90.4000, HTSUS. Since the ruling was issued, we have learned that mo- 
lasses is added in Canada, that the molasses is extracted after importation, and that the 
syrup is subsequently used to produce other food products. In the original requests for a 
ruling dated April 18 and 19, 1995, Heartland described the mixing of sugar and molasses 
with the addition of water in Canada but did not reveal its plans to extract the molasses 
after importation in producing a sugar syrup for use in making food products. It is your 
position that subheading 1702.90.4000, HTSUS, is not a “use” provision and therefore, 
your client had no responsibility to describe the use of the syrup upon importation and that 
Customs did not ask for such information. Without addressing your position, it isclear that 
Customs did not have the benefit of this essential information in issuing NYRL 810328, 
until the petitions were submitted by the Associations. 

We have carefully reviewed your submission dated May 18, 1998, in response to our letter 
dated April 1, 1998, in which we afforded you the opportunity to respond tothe substance of 
the claims of the Associations. We advised you that we were concerned with the commercial 
identity and/or use of the product in its condition as imported. Specifically, we asked if there 
are any known commercial uses of the product without the extraction of the molasses? The 
question also involved whether your client uses it directly as imported in the manufacture 
of other food products, or sells it to others as imported for use in producing food products, 
without the extraction of the molasses? Thereafter, we received further submissions dated 
June 25, August 26, September 24, and October 7, 1998. For all practical purposes, your 
responses confirm that the imported syrups consist of sugar that was mixed with molasses 
with the addition of water in Canada, and after importation, the molasses was extracted. 
You further confirm that some of the recovered molasses is returned to Canada, some of it 
is sold for use in animal feed, and some of it remains in the product or is lost in the process. 
It isnow known that after applying various proprietary technologies, the syrups are trans- 
formed into food grade sugar syrups that would have been subject to the tariff rate quota 
provisions, if imported in that condition. In your submission of June 25, 1998, you con- 
firmed that the most common use of the product is as a source of sugar. Although you indi- 
cated that the imported product (with the molasses) could be used as an ingredient in the 
production of a food product, you have not demonstrated that it has been used for such pur- 
pose. 

You do not indicate whether the molasses plays a part in manufacturing of a food grade 
syrup. You do not state any commercial purpose for the addition of the molasses. In addi- 
tion, you claim that there were some sales of the product in its condition as imported for use 
in the production of animal feed. However, no documentary evidence in support of this 
claim was provided. Laboratory technicians familiar with the industry are of the opinion 
that the syrups as imported do not contain the raw materials used in the production of ani- 
mal feed. You submitted documents indicating that there isan interest on the part of poten- 
tial buyers to purchase the syrup as imported. However, you have provided no evidence that 
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sales have taken place and we must assume that such buyers would also have to remove the 
molasses and the impurities before the sugar syrup could be used in the production of food 
products. We conclude, based on the limited unsupported information concerning such 
sales and uses when compared to the quantities of the syrups imported by your client, that 
such sales and uses may be considered as de minimis or as fugitive uses 

Issue: 


The first issue is whether there are commercial identities and/or uses for the product in 
its condition as imported without the subsequent extraction of the added molasses. 

If there are none, then the second issue is how that affects the classification and quota 
status of the imported product. 


Law and Analysis: 


Imported merchandise is classifiable under the HTSUS, in accordance with the General 
Rules of Interpretation. The systematic detail ofthe HTSUS is such that virtually all goods 
are classified by application of GRI 1, that is, according to the term of the headings of the 
tariff schedule and any relative Section or Chapter Notes, including Additional U.S. Notes. 
In the event that the goods cannot be classified solely on the basis of GRI 1, and if the head- 
ings and legal notes do not otherwise require, the remaining GRI’s may then be applied in 
order. Prior to determining whether the product was correctly classified in NYRL 810328, 
and not subject to quota, we need to make some preliminary conclusions. 

We conclude, based on the available information as discussed above, that there are no 
commercial identities or commercial uses for the syrups as imported other than the extrac- 
tion of the molasses after importation, and the subsequent use of the syrups in the same 
manner as other syrups classified in provisions of the tariff that are subject to tariff rate 
quota provisions 

We also conclude that commercial identities or commercial uses may be considered in 
determining the classification of the sugar syrups and whether the syrups are subject to 
tariff rate quota provisions. The reasoning for our legal conclusion follows. 

The crux of your argument is that Customs has no discretion to classify the merchandise 
in any manner other than in its condition as imported Worthington v. Robbins, 139 U.S. 337 
(1891); United States v. Citroen, 223 U.S. 407 (1912); Mita Copystar America v. United 
States, 21 F3d 1079 (Fed.Cir. 1994), and that the importers have the right to fashion mer- 
chandise to obtain the lowest rate of duty. Seeberger v. Farwell, 139 U.S. 608 (1891); Ma- 
gone v. Luckemeyer, 139 U.S. 612 (1891); Merritt v. Welsh, 104 U.S. 694 (1881). Since the 
imported merchandise is composed of between 93.5% and 94% sugar of cane and/or beet 
origin and between 6.5% and 6.0% of soluble non-sugar solids, it must, according to your 
position, be classified under subheading 1702.90.4000, HTSUS, free of any tariff-rate quo- 
tas for sugar. 

However, the Courts have always recognized that “[c]lassification is an exercise in as- 
sessing the commercial status of particular goods, * * *.” Alcan Aluminum Corp. V. U.S., 
165 F.3d 898 (Fed.Cir. 1999). In all the cases you cited, the imported merchandise had a rec- 
ognized commercial identity in its condition as imported, for example “white hard enamel” 
sold for numerous manufacturing purposes in Worthington, pearls in Citroen, wool fabric 
with asmall percentage of cotton traded as wool fabric in Seeberger and Magone, and sugar 
in Merritt. Heartland’s product is not traded or sold in its condition as imported. The well 
recognized principle that “a thing may be within the letter of a statute and yet not within 
its spirit nor within the intention of its makers” applies in Customs classification cases as 
it does in other cases. United States v. Aetna Explosives Co., 9 Ct. Cust. Appls. 298, 306 
(1919) aff'd 256 U.S. 402 (1921). 

In Aetna Explosives, sulfuric acid was added to nitric acid transported from Canada to 
the United States by rail. At least 20% of the mixture was sulfuric acid which prevented the 
nitric acid from corroding the tank cars during its transportation. The sulfuric acid was 
removed after importation. Customs classified the merchandise as a chemical “mixture” or 
“preparation” under paragraph 5 of the Tariff Act of 1913, subject to a 15 percent rate of 
duty. Notwithstanding the product fell within the literal terms of the tariff asserted by Cus- 
toms, the Appeals Court framed the issue as “whether this mixture * * * was an act of prep- 
aration or an act of admixture with a purpose of producing a new article.” 9 Ct. Cust. Appls. 
at 302 (Underscoring added). This issue was so framed with full recognition that “the rule 
which usually obtains [is] that the condition of an article when imported determines its 
dutiable status.” Jd. However, the court found no infringement of that rule in deciding that 
the subject merchandise was not a mixture or preparation for purposes of the tariff law be- 
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cause it “had not reached the state of acommercial mixture contemplated by the statute. It 
was susceptible of no use othe r the in as nitric acid, which must before use be again treated 
9 Ct. Cust. Appls. at 302-303. The Supreme Court affirmed 

Later cases have held that “acertain amount of ingredient, although substantial; may be 
ignored for classification purpose, depending upon many different circumstances, includ 


sort 


the purpose which Congre Ss soug ht to bring about by the language used and u hether 


ot the amount used has really changed or affected the nature of the article and, of course, its 
salability.” Varsity Watch Co. v. United States, 34 CCA 155, 163 (1947)(Underscoring ad 
ed.) Heartland did not disclose to Customs in its ruling request that the substance it pr 
posed to import has no commercial identity. It was only after the Associations complain¢ 
that the merchandise imported by Heartland should be subject to tariff rate quota that 
Customs became aware that the imported merchandise had no commercial identity 

As noted you cited many court cases which uphold the right ofan importer to manipulat 
its merchandise to obtain a favorable rate of duty upon importation and we agree with this 
well founded historical principle of the tariff laws were there is permissible tariff produc 
formulation. There are many provisions in the tariffin which classification changes occur 
when raw materials are further processed. In such situations, there are continuing proc 
essing steps to reach the end product. Situations in which there are no commercial pu 
poses for a process, such as the addition and then the removal of molasses from sugar to 
avoid classification in a tariff provision subject to quota, in our opinion, crosses the line of 
permissible manipulation to obtain favorable tariff treatment by the avoidance of a tariff 
rate quota 

Product formulation to avoid the sugar tariff was an issue in Savannah Sugar Refining 
Corp. v. United States, 20 CCPA 272 (1932), in which the appeals Court affirmed the deci 
sion of the Customs Court, Treasury Decision 45477. The importer advised Customs be- 
forehand what was intended. Water and asmall portion of formaldehyde were added to raw 
sugar to change the testing by the polariscope for the sole purpose of obtaining a lower rate 
of duty. After importation, the mixture was further mixed with other raw sugars and refi 
ned. The water and formaldehyde had no value and both passed off in evaporation. There 
vas no commercial use or commercial identity of the syrup other than the avoidance of the 
higher rate of duty. The Appeals Court, at page 278, stated that “no evidence was adduced 
showing that the product, as imported, has ever been bought and sold in the wholesale 
trade and commerce of the United States as sugar sirup. Indeed, except for the transaction 
involved, it was not shown that any such product ever existed either in the United States or 
elsewhere in the world, under any name, title, or designation whatsoever. So far as the re 
cord is concerned, the single importation at issue was sui generis.” The Court concluded 
that there was no identity and held that the imported sugar syrups were subject to the 
higher rates of duties 

In response to the principle that an importer has the right to legitimately reduce its tax 
burden, the Customs Court stated as follows; 


It has been established that an importer may cause his merchandise to be so manufac- 
tured as to secure for him the most favorable rate possible on importation, a the de- 
cision that established that principle. Merritt v. Welsh, 104 U.S. 694, 26 L. Ed. 896, 
clearly indicates that it might be a different matter if the article were treated in sucha 
matter after manufacture as to make the manufactured article appear different from 
what it really was for the purpose of evading the revenue 


The Customs Court asked the question, is it necessary that the revenue officer be actual- 
ly deceived in order to amount toa fraud on the revenue? The Court answered the question 
as follows; 

We think not, because Chief Justice Hughes stated in the case of United States v. Ci- 
troen, 223 U.S. 407, 56 L. Ed. 486— * * * the dutiable classification of articles imported 
must be ascer seine by an examination of the imported article itself in the condition in 
which it is imported. This, of course, does not mean that a prescribed rate of duty can 
be escaped by resort to disguise or artifice. When it is found that the article imported is 
in fact the article described in a particular paragraph of the tariff act, an effort to make 
it appear otherwise is simply a fraud on the revenue and can not be permitted to 
succeed. 


The Customs Court concluded that the facts seem to make a clear case of resort to dis- 
guise or artifice, and held that the sugar syrup was subject to the higher rate of duty appli- 
cable for raw sugars. The position of the Customs Court was affirmed by the Appeals Court. 
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The issue was again before the Court of International Trade in Arbor Foods, Inc., v 
United States, 9 CIT 119 (1985). Certain sugar syrups and blends containing over 65 per- 
cent sugar by dry weight were subject to quota provisions of the tariff. Pure sugar from 
Canada was admitted into a foreign trade zone and there mixed with corn syrup of U.S. ori- 
gin. The mixtures, containing 65 percent or less sugar by dry weight, were entered into the 
customs territory not subject to quota provisions. The mixtures were then screened to sep- 
arate out the sugar component and the corn syrup solids were sent back to the foreign trade 
zone for use in the next batch. Customs issued instructions that only sugar blends possess- 
inga “valid commercial identity and which are actually used inthe commerce in the United 
States” would be exempt from aconstructive segregation. The instructions placed the sug- 
irs blends in the quota provisions of the tariff. No evidence was submitted by the plaintiffto 
show acommercial use for the mixtures or that they had commercial identities, other than 
for the avoidance of the quota provisions. While using a “ chief use” analysis, the Court, as 
in the Savannah Sugar Refining, supra, decided in favor of the government and held that 
the mixtures were subject to the quota provisions. 

Customs has continued in its administrative rulings to follow the principles of the above 
court cases. In Headquarters Ruling Letter 222146, dated June 6, 1990, foreign micro- 
scopes were admitted into a foreign trade zone and there packaged with domestic or im- 
ported duty paid cameras as a combination article to gain a more favorable rate of duty 
upon entering the articles for consumption. After entry into the customs territory, the 
cameras were removed and sent back to the foreign trade zone for further use. Customs 
found that there was no intention to enter the cameras into the commerce of the United 
States and that the transactions were a “sham”. The microscopes were held to be dutiable 
at the higher rate of duties. 

We are also of the opinion that it was the intent of the Presidential Proclamations which 
established the quotas, to include the sugar syrups in question in the quota provisions. 

We have reviewed the quota provisions applicable for the sugar syrups classified in the 
Tariff Schedules of the United States (TSUS) (1987) prior to the conversion to the HTSUS 
effective January 1, 1989 

Item 155.20, TSUS, provided for sugars, sirups, and molasses derived from sugar cane or 
sugar beets, principally of crystalline structure or in dry amorphous form, subject to abso- 
lute quantitative quotas for specific countries and subject to the Section 22 fees (Agricul- 
ture Agreement Act of 5/12/33, 7 U.S.C. 624, as amended). 

Item 155.30, TSUS, provided for sugars, sirups, and molasses, derived from sugar cane 
or sugar beets, not principally of crystalline structure and not in dry amorphous form: con- 
taining soluble non-sugar solids (excluding any foreign substance that may have been add- 
ed or developed in the product) equal to 6 % or less by weight of the total soluble solids, also 
subject to absolute quantitative quotas for specific countries and subject to the Section 22 
fees 

Item 155.35, TSUS, provided for “other”, that is, sugars, sirups, and molasses over the 6 

o, rule which were not subject to quotas or the sugar fees. 

Item 155.40, TSUS, provided for sugars, sirups, molasses, and mixtures thereof; all 
the foregoing deprived from sugar cane or sugar beets and containing soluble non-sugar 
solids (excluding any foreign substance that may have been added or developed in the prod- 
uct) equal to over 6 % by weight of the total soluble solids, if imported for use other 
than (a) the commercial extraction of sugar, or (b) human consumption. These 
products were not subject to quotas. 

Item 155.75, TSUS, provided for sugars, sirups, and molasses, described in this subpart, 
flavored: and sirups, flavored or unflavored, consisting of blends of any of the products de- 
scribed in the subpart. Under item 958.10, blended sirups in item 155.75, containing sug- 
ars derived from cane or beet and capable of being further processed or mixed with similar 
ingredients and not for the ultimate consumer, and under item 958.15, articles containing 
over 65 percent by dry weight of sugars derived from sugar cane or sugar beets, were sub- 
ject to a “none” absolute quota. 

The HTSUS waseffective on January 1, 1989. Heading 1701 covers raw and refined cane 
or beet sugars in solid form, containing and not containing flavoring or coloring matter. 
Heading 1702 covers other sugars including sugar syrups but it does not cover molasses. 
Heading 1703 covers molasses. Heading 1704 covers sugar confectionery. 

The sugar and syrups (not molasses syrups), derived from sugar cane or sugar beets with 
the less than 6 % rule, classified in item 155.30, became subheading 1702.90.30, subject to 
the absolute quotas and fees, and the “other” over the 6 % percent rule classified in 155.35, 
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TSUS, became subheading 1702.90.40, HTSUS. Item 155.75, TSUS, in part, became sub- 

headings 1702.30.40, 1702.40.00, and 1702.60, HTSUS. However, there were two impor- 

tant changes in the HTSUS. 
1. Molasses, as syrups, including the less than and the over the 6 % rule classified in 
items 155.30 and 155.35, and molasses as a mixture with sugar syrups (for animal 
feed) classified in item 155.40, were separated out with their own heading 1703, 
HTSUS, not subject to quotas and fees. However, molasses resulting from the extrac- 
tion or refining of sugar used for the commercial extraction of sugar or for 
human consumptions, classified in subheadings 1703.10.30 (cane) and 1703.90.30 
(beet) were subject to high rates of duties .77 cents per liter (1989) and currently 
(1999), at .42 cents per liter. Molasses used for animal feeds were classified in subhead- 
ings 1703.10.50, and 1703.90.50, with low rates of duties. 
2. Sugars and syrups derived from cane or beet over the 6 % rule, not subject to quotas 
and fees in item 155.35 became classified in subheading 1702.90.40, subject to quo- 
tas and fees. This was corrected by Presidential Proclamation 6151, dated July 2, 
1990 (55 FR 27171), which eliminated subheading 1702.90.40 from the quota notes of 
Chapter 17 and also made other corrections to insert and delete quotas. 

Presidential Proclamation 6179, dated September 13, 1990, eliminated the absolute quo- 
tas, and established low tariff rates for certain countries within quantitative limitations, 
and high tariff rate provisions for over the quantitative limitations and for other countries. 
Presidential Proclamation 6763, dated December 13, 1994, Paragraph 5, eliminated sub- 
headings 9904.50.20 and 9904.50.40, the Rates of Duties for Section 22 Fees, and delegated 
to the U.S. Trade Representative and the Department of Agriculture to set quantitative 
limitations and the amounts for specific countries by notice in the Federal Register. How- 
ever, new U.S. Additional Notes 2, 3, and 4 were inserted covering the provisions of sub- 
headings 9904.50.20, 9904.50.40, with quantitative limitations. The tariff rate quota 
provisions, other than changes in the quantitative limitations, have remained unchanged 
and we have low tariff duties within quantitative limitations, and high tariff rates for over 
the quantitative limitations. This is the scheme of the quota provisions for sugar classified 
in Chapter 17, HTSUS. 

At this point in time, the sugar syrups subject to quotas under the HTSUS, were in sync 
with the quotas under the TSUS and the intent of the Presidential Proclamations. Prior to 
January 1, 1989, the sugar syrups in question, would have been classified in item 155.75, 
TSUS, subject to an absolute quota. There is no evidence that the conversion to HTSUS, 
intended to change the quotas and in this case, there is an artificial processing by Heart- 
land to avoid the quota. 

The Tariff Act of 1930, as amended, and the TSUS, treated molasses, a by-product from 
the refining of sugar cane and beets, differently from sugar and sugar syrups. The HTSUS 
clearly treats them differently. Raw sugar can be refined falling short of the less than 6 % 
requirement or it can be further refined to the point until it has less than the 6 % (of impuri- 
ties). In both cases, the sugar is derived from cane or beet. Molasses is a by-product derived 
from the refining of sugar cane or beets. However, molasses is not sugar derived from the 
refining of sugar cane or sugar beets. 

Subheading 1702.90.1000, HTSUS (1995), provides for other sugar syrups not contain- 
ing added flavoring or coloring matter, derived from sugar cane or sugar beets, and contain- 
ing soluble non-sugar solids (excluding any foreign substances that may have been 
added or developed in the product) equal to 6% or less by weight of the total soluble solids. 
The mixture of molasses with sugar is not a refining process for raw sugar, and the addition 
of water to such a mixture does not create a “sugar syrup” derived from a refining process 
from sugar cane or sugar beet. Since subheading 1702.90.10 and 1702.90.20 (the current 
tariff rate quotas for the 6 % less rule) and subheading 1702.90.40, the over the 6 % rule, 
only apply to sugar syrups derived from sugar cane or sugar beets, and does not include 
molasses or a mixture of sugar and molasses, the syrup consisting of a mixture of sugar and 
molasses, cannot be classified by virtue of GRI 1 in subheadings 1702.90.10/20 or 
1702.90.40, unless the added molasses with its impurities are excluded. And then, the sug- 
ar syrup would be classified by virtue of GRI 1 in subheadings 1702.90. 10/20, subject to tar- 
iff rate quotas. We believe that molasses with its impurities is a foreign substance and 
excluded in determining the 6% rule of subheading 1702.90.1000, HTSUS. 

Subheadings 1702.90.10, and 1702.90.20, HTSUS, provides for sugar syrups derived 
from sugar cane of sugar beets containing soluble non-sugar solids (excluding any foreign 
substances that may have been added or developed in the process ) equal to 6 % or less by 
weight of the total soluble solids. The sugar used in the process in Canada presumably met 
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this criteria. The addition of the molasses to the sugar is a foreign substance containing 
impurities in producing the sugar syrup and, therefore, we exclude the molasses with im- 
purities in calculating the 6 % rule. Further, as stated, the conversion of the TSUS to 
HTSUS, and with the corrections of Presidential Proclamation 6151, indicate no intention 
to permit asyrup consisting of a mixture of sugar and molasses to be exempt from the quota 
provisions unless it was for use as animal feed. 

There is a view that since the molasses is naturally found in sugar cane or beets, it meets 
the requirements of the subheadings 1702.90.10/20, HTSUS, in that it (molasses) is de- 
rived also from sugar cane or sugar beets. As stated above, molasses is derived as a by-prod- 
uct from the refining of sugar cane or sugar beets and it is not derived as sugar from the 
refining of sugar cane or sugar beets. Thus, molasses syrups are classified in heading 1703, 
HTSUS, and not in heading 1702, HTSUS. 

The Explanatory Notes (EN’s) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of Harmonized Tariff System at the in- 
ternational level, facilitate classification under the HTSUS by offering guidance in under- 
standing the scope of the Headings and General Rules of Interpretation of the HTSUS. A 
view has been expressed that since the EN’s state that heading 1701 “ covers brown sugar 
consisting of white sugar mixed with small quantities of, e.g., caramel or molasses, * * *” it 
is permissible to add water to such sugar and molasses and have a sugar syrup in heading 
1702. The EN’s go on to state that “it should be noted that cane and beet sugar fall in this 
subheading only when in the solid form (including powders); such sugar may contain add- 
ed flavoring or colouring matter.” Subheadings 1701.11 and 1701.12 covers cane and beet 
sugars in solid form not containing added flavoring or coloring matter, but subheadings 
1701.91 and 1701.99, covers cane and beet sugars that do contain added flavoring or color- 
ing matter. However, for sugar syrups, heading 1702 provides for sugar syrups not contain- 
ing added flavoring or coloring matter, therefore, the heading specifically excludes, sugar 
syrups containing added flavoring or coloring matter. In addition, the EN’s for sugar syr- 
ups under heading 1702, specifically state “they do not contain added flavoring or colouring 
matter” and there is no indication that molasses is permissible. 

We conclude that the sugar syrup in question would have been subject to quota under the 
TSUS, and as intended, the sugar quota provisions of the TSUS were carried over in the 
conversion tothe HTSUS. The HTSUS at the four and six digit level represents the tariff at 
the international level. A further breakout is permitted at the national level beyond the six 
digit breakout, provided that the subheadings are covered by the heading at the interna- 
tional level of the Harmonized System to meet the needs of the individual members of the 
international system. Subheadings 1702.90.05 through 1702.90.40, HTSUS, at the eight 
digit level, fit the specific needs of the commerce of the United States and the quota provi- 
sions of the TSUS were carried over in the conversion to the HTSUS. 

Accordingly, the TSUS quota provisions for sugar syrups may be considered to deter- 
mine what was intended to be included or excluded from the sugar quota provisions of the 
HTSUS. We must conclude that sugar mixed with molasses with the addition of water to 
make a syrup was not intended to be excluded from the quota provisions under the TSUS 
and the Presidential Proclamations, and such merchandise was excluded from the quota 
provisions if the merchandise was imported for animal feed. See item 155.40, TSUS, cited 
above. Otherwise, it was classified in item 155.75, TSUS, subject to absolute quota. 


Holding: 


For all of the reasons stated above, the sugar syrups as described, in their condition as 
imported, are classified as sugar syrups derived from sugar cane or sugar beets, and con- 
taining soluble non-sugar solids (excluding any foreign substances that may have been add- 
ed or developed in the product) equal to 6 percent or less by weight of the total soluble 
solids, in subheading 1702.90.1000, HTSUS, subject to the quantitative quota limitations 
of U.S. Additional Note 5 to Chapter 17. Ifthe quantitative limitations have been reached, 
the syrups are classified in subheading 1702.90.2000, HTSUS, an over the tariff rate quota 
provision. 

NYRL 810328 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTERS AND TREATMENT RE- 
LATING TO TARIFF CLASSIFICATION OF NOTCHED LUMBER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters and 
treatment relating to the classification of notched lumber. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking rulings pertaining to the tariff classification of certain 
notched lumber and any treatment previously accorded by Customs to 
substantially identical transactions. Notice of the proposed revocation 
was published on February 3, 1999, in the CUSTOMS BULLETIN, Vol. 33, 
No. 5. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 9, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. 1484) the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

On February 3, 1999, a notice of proposed revocation of New York 
Ruling Letters (NY) B82545, dated March 14, 1997, NY B85796, dated 
June 4, 1997, NY B89813, dated October 7, 1997, and NY C82044, dated 


December 11, 1997, was published in the CUSTOMS BULLETIN, Volume 33, 
No. 5. 
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In total, 565 postcards were received which spoke in general terms to 
a variety of lumber products, and which did not specifically address the 
classification issue regarding notched lumber. Additionally, 96 substan- 
tive comments were received. Four commenters advised Customs that 
they export notched studs to the United States. Under the terms of the 
proposed revocation notice Customs is accepting these comments as an 
allegation of a “treatment.” Further, for purposes of this notice Cus- 
toms is accepting these allegations as a qualifying “treatment” under 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(¢)(2)) 
One commenter noted that his notched studs included studs which fea- 
ture notches on the face of the board to accommodate another piece of 
lumber, and when assembled together produce another good, allegedly 
qualifying within the parameters of the distinction set forth by Cus- 
toms in the proposed revocation notice, and thus his merchandise is not 
subject to revocation. With respect to these studs, Customs emphasizes 
that as set out in the proposed revocation notice, although such mer- 
chandise is outside the scope of this revocation notice, that merchandise 
is still subject to Customs ongoing review. Those commenters alleging a 
treatment will be notified in separate letters that their “treatment”, 
pursuant to this notice, is revoked. The commenter alleging a distinc- 
tion in the classification of his merchandise will also be notified in a sep- 
arate letter to submit a request for a binding classification ruling for the 
merchandise he believes to be outside the scope of the revocation notice. 

Further, as stated in the proposed notice this revocation action will 
cover any rulings on this issue which may exist but have not been specif- 
ically identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar issue, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule. Any person involved in substantially identical transactions 
should have advised Customs during the notice period. An importer’s 
reliance on a treatment of substantially identical transactions or on a 
specific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Based on the comments received and its analysis of the comments, 
Customs believes that the subject notched lumber is properly classifi- 
able in heading 4407. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY B82545, 
NY B85796, NY B89813, NY C82044, and any other Customs ruling 
that may exist which has not been specifically identified, to reflect the 
proper classification of the notched studs. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Headquarters Ruling Letters (HQ) 962469, 962470, 962471, and 
962472, are set forth as attachments to this document. 

It should be noted that when Customs publishes a notice of proposed 
revocation/modification in the CUSTOMS BULLETIN, the public is given a 
30 day period in which to comment. In the subject notice of proposed 
revocation of the classification of notched studs, published on February 
3, 1999, a 60 day comment period was indicated. This 60 day comment 
period was due to a clerical error and should have stated 30 days. All fu- 
ture notices will be limited to 30 days. 


Dated: June 1, 1999. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE, 
Washington, DC, June 1, 1999. 
CLA-2 RR:TC:TE 962469 jb 
Category: Classification 
Tariff No. 4407.10.0015 
Mr. BEN L. SIMs 
NORMAN G. JENSEN, INC 
PO. Box 3789 
Blaine, WA 98231-3789 


Re: Classification of notched studs; heading 4407. 


DEAR Mk. SIMS 

On March 14, 1997, our New York office issued to you New York Ruling Letter (NY) 
B82545, which addressed a 2 x 6 lumber board with a cut out or notch. This letter is to in- 
form you that after review of that ruling, it has been determined that the classification of 
that merchandise in heading 4418, Harmonized Tariff Schedule of the United States 
(HTSUS) is incorrect. As such, NY B82545 is revoked pursuant to the analysis which fol- 
lows below. 


Facts: 


The subject merchandise consists of a solid spruce/pine/fir stud with two eased edges. 
The stud features a 1% inch wide and % inch deep cut out across one edge about eight inch- 
es from the end. It was stated that the cut out is made to accommodate wiring in the walls of 
a home. As such, the subject merchandise was classified in heading 4418, HTSUS, which 
provides for, among other things, builder’s joinery and carpentry of wood. 
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Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), notice of the proposed 
revocation of B82545 was published on Fe tase 3, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 5. 


Issue: 
What is the proper classification for the subject merchandise? 
Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
»f the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular canes fication question. See, 54 Fed.Reg. 35127 (August 23, 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part: 


The products of this heading may be planed (whether or not the angie formed by two 
ndiacand sides is slightly rounded duri ng the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’s joinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc 

Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 

The agency’s position is that the subject merchandise, but for the notching, falls within 
heading 4407, HTSUS. The tariff issue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B82545 was issued, it was generally understood that the notched studs 
were to be used for structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 
for the reasons that follow, we believe the conclusion, that this understanding causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists whether or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, aclose reading of the EN to heading 4418, HTSUS, suggests that the first and second 
paragraphs are to be read in relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
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used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form ofan assembled good or 
exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be 
cause the subject notched studs containing a notch or cut out may act as a conduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas 
sembled pieces, the subject articles do not serve a structural purpose within the meaning of 
q 1eading 4418, HTSUS, as properly understood 


5 is revoked to reflect the proper classification of the subject notched studs in 
§ , HTSUS. 

I'he subject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
‘Free’ 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC, June 1, 1999 
CLA-2 RR:TC:TE 962470 jb 
Category: Classification 
Tariff No. 4407.10.0015 


MR Tom WOESTENDIEK 
ANS AMERICAN CHB, IN¢ 
Broadway 
lo, NY 14227-1043 


Classification of notched studs; heading 4407. 
YEAR Mr. WOESTENDIEK 
On December 11, 1997, our New York office issued to you New York Ruling Letter (NY) 
C82044, which addressed certain pre-drilled and notched w allcomponents. This letter is to 
inform you that after review of that ruling, it has been determined that the classification of 
that merchandise in heading 4418, Harmonized Tariff Schedule of the United States 


(HTSUS) is incorrect. As such, NY C82044 is revoked pursuant to the analysis which fol- 
lows below. 


Facts: 

The subject merchandise consists of wall components consisting of studs measuring 2 x 4 
and 2x 6, made of solid spruce/pine fir wood. The lengths vary from 84 to 120 inches. Each 
stud is further worked either by havinga notch cut out (crosscut dado) on one ofthe narrow 
sides or by having a hole drilled through the center of the wide side. The notched studs fea- 
ture one or more dados % to 1 inch deep and % to 5'4 inches wide cut outs across the side, 16 
inches from either end of the stud. It was stated that the purpose of the notches is to allow 
installation of electrical wires, cables, or pipes in a wall. As such, the subject merchandise 
was classified in heading 4418, HTSUS, which provides for, among other things, builder’s 
joinery and carpentry of wood. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), notice of the proposed 


revocation of C82044 was published on February 3, 1999, in the CustoMs BULLETIN, Vol- 
ume 33, Number 5. 
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Issue: 
What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular classification question. See, 54 Fed.Reg. 35127 (August 23, 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part: 

The products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 

This heading applies to woodwork, including that of wood marquetry or inlaid wood, 

used in the construction of any kind of building, etc., in the form of assembled goods or 


as recognizable unassembled pieces (e.g., prepared with tenens, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 

Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 

The agency’s position is that the subject merchandise, but for the notching, falls within 
heading 4407, HTSUS. The tariffissue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY C82044 was issued, it was generally understood that the drilled and 
notched studs were to be used for structural purposes, that is, for framing houses, and, con- 
sequently, the articles appeared to fall within the language of the EN to heading 4418, 
HTSUS. However, for the reasons that follow, we believe the conclusion, that this under- 
standing causes the articles to fall under heading 4418, HTSUS, was in error. First, this 
understanding of the structural purpose of these articles exists whether or not the articles 
are drilled/notched and, as stated above, notwithstanding the undrilled/unnotched articles 
are generally understood to be used for the structural purpose of framing houses, they fall 
under heading 4407, HTSUS. Second, a close reading of the EN to heading 4418, HTSUS, 
suggests that the first and second paragraphs are to be read in relation to one another. In 
that respect, the language regarding the term “carpentry” appearing in the EN to heading 
4418, should be read in the context of the paragraph immediately preceding it so that head- 
ing 4418 applies only to woodwork used for structural purposes which is in the form of as- 
sembled goods or as recognizable unassembled pieces. In other words, the article must bein 
the form of an assembled good or exhibit some feature (e.g., prepared with tenons, mor- 
tises, dovetails or other similar joints for assembly) which qualifies it as a recognizable un- 
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assembled piece. It follows that, because the subject drilled/notched studs containing a 
hole, notch or cut out may act as a conduit for wires or pipes are not in the form of as- 
sembled goods and do not qualify as recognizable unassembled pieces, the subject articles 
do not serve a structural purpose within the meaning of the EN to heading 4418, HTSUS, 
as properly understood. 
Holding 
NY C82044 is revoked to reflect the proper classification of the subject notched studs in 
heading 4407, HTSUS 
The subject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
“Free” 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 
DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, June 1, 1999. 
CLA-2 RR:TC:TE 962471 jb 
Category: Classification 
Tariff No. 4407.10.0015 
MR. JAMES F MorGAN 


FW. Myers & Co., INc 

2600 Cabover Drive, Suite A 

Hanover, MD 21076 

Re: Classification of notched studs; heading 4407. 
DEAR Mr. MORGAN: 

On October 7, 1997, our New York office issued to you New York Ruling Letter (NY) 
B89813, which addressed certain pre-machined wall components consisting of wood studs 
having a dado (notch) across one edge. This letter is to inform you that after review of that 
ruling, it has been determined that the classification of that merchandise in heading 4418, 
Harmonized Tariff Schedule of the United States (HTSUS) is incorrect. As such, NY 
B89813 is revoked pursuant to the analysis which follows below. 

Facts: 

The subject merchandise consists of dressed solid wood boards measuring 1! inches by 
5’ inches and cut to specific lengths ranging from 84 to 120 inches. A notch is machine cut 
into one narrow side of the board about 6 to 18 inches from one end. The notch or cut out is 
¥s inch deep and 1-5/8 inches wide. It was stated that the purpose of the notches is to allow 
installation of electrical wires, cables, or pipes in a wall. As such, the subject merchandise 
was classified in heading 4418, HTSUS, which provides for, among other things, builder’s 
joinery and carpentry of wood. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), notice of the proposed 
revocation of B89813 was published on February 3, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 5. 

Issue: 

What is the proper classification for the subject merchandise? 

Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
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of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular classification question. See, 54 Fed.Reg. 35127 (August 23, 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part: 


The products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’s joinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 


Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 


to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 


scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 


The agency’s position is that the subject merchandise, but for the notching, falls within 
heading 4407, HTSUS. The tariffissue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B89813 was issued, it was generally understood that the notched studs 
were to be used for structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 
for the reasons that follow, we believe the conclusion, that this understanding causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists whether or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, a close reading of the EN to heading 4418, HTSUS, suggests that the first and second 
paragraphs are tobe readin relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form of an assembled good or 
exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be- 
cause the subject notched studs containing a notch or cut out may act as a conduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas- 
sembled pieces, the subject articles do not serve a structural purpose within the meaning of 
the EN to heading 4418, HTSUS, as properly understood. 
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NY B89813 is revoked to reflect the proper classification of the subject notche uds in 
heading 4407, HTSUS 
»subiect notched studs ro -operlv classifiable +e bheading 44( ( HTSU 
The subject notched studsare properly classifiable in subheading S, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, w! ae or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
sd: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 


I rdance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, June 1, 1999. 
CLA-2 RR:TC:TE 962472 jb 
Category: Classification 
Tariff No. 4407.10.0015 
Mr. Roy CARROLL 
PETER ANGUS FOREST PRODUCTS LIMITED 
77 Janda Court, Suite 204 
Etobicoke, Ontario M9W 6V2 
Re: Classification of notched studs; heading 4407 
DEAR Mr. CARROLL 
OnJune 4, 1997, our New York office issued to you New York Ruling Letter (NY) B85796, 
which addressed certain solid, stud-grade spruce/pine/fir wooden boards into which 
notches have been cut. This letter is to inform you that after review of that ruling, it has 
been de a 2d that the classification of that merchandise in incerta SS58: Harmonized 


Tariff Schedule of the United States (HTSUS) is incorrect. As such, NY B85796 is revoked 
pursuant to the analysis which follows below. 


Facts 


The subject merchandise consists of boards which are 11 inches thick, 3’ inches or 5 


inches wide, and between 81 and 120 inches long (dependingon the height of the wall used). 
The boards are intended for use in the construction of wallsin houses or mobile homes. One 
version was stated to havea single notch, % inch deep and 1 inches wide on one edge of the 
board about 12 inches from one end. A second version will have an additional notch on the 
opposite edge, about 12 inches from the other end. It was stated that the purpose of the 
notches is to enable the builder to recess electrical wiring. As such, the subject merchan- 
dise was classified in heading 4418, HTSUS, which provides for, among other things, build- 

’s joinery and carpentry of wood. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), notice of the proposed 
revocation of B85796 was published on February 3, 1999, in the CUSTOMS BULLETIN, Vol- 


ume 33, Number 5 


it is the proper classification for the subject merchandise? 
Analysis 


ication of goods under the HTSUS is governed by the General! Rules of Interpret 
GRI 1 provides that classification shall be determined according to the terms 
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of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order 


Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 


chapter is structured so that less processed wood appears at the beginning of the chapter 


followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro 
vision for more advanced articles of wood that cannot be classified e 


lsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage of a 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular classification question. See, 54 Fed.Reg. 35127 (August 23, 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part: 


The products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 


other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 


Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 


scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 


The agency’s position is that the subject merchandise, but for the notching, falls within 
heading 4407, HTSUS. The tariffissue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B85796 was issued, it was generally understood that the notched studs 
were to be used for structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 
for the reasons that follow, we believe the conclusion, that this understanding causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists whether or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, aclose reading of the EN to heading 4418, HTSUS, suggests that the first and second 
paragraphs are to be read in relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form ofan assembled good or 
exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be- 
cause the subject notched studs containing a notch or cut out may act as aconduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas- 
sembled pieces, the subject articles do not serve astructural purpose within the meaning of 
the EN to heading 4418, HTSUS, as properly understood. 
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Holding 

NY B885796 is revoked to reflect the proper classification of the subject notched studs in 
heading 4407, HTSUS. 

Thesubject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
‘Free” 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF ROUGHER 
HEADER LUMBER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters and 
treatment relating to the classification of rougher header lumber. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking rulings pertaining to the tariff classification of certain 
rougher header lumber and any treatment previously accorded by Cus- 
toms to substantially identical transactions. Notice of the proposed re- 
vocation was published on March 10, 1999, in the CUSTOMS BULLETIN, 
Vol. 33, No. 10. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after Au- 
gust 9, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
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to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. 1484) the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

On March 10, 1999, a notice of proposed revocation of New York Rul- 
ing Letter (NY) 803538, dated November 3, 1994, was published in the 
CUSTOMS BULLETIN, Volume 33, No. 10. 

In total, 565 postcards were received which spoke in general terms to 
a variety of lumber products, and which did not specifically address the 
classification issue regarding rougher header lumber. Additionally, 204 
substantive comments were received. Twenty two commenters advised 
Customs that they export rougher header studs to the United States. 
Under the terms of the proposed revocation notice Customs is accepting 
these comments as an allegation ofa “treatment.” Further, for purposes 
of this notice Customs is accepting these allegations as a qualifying 
“treatment” under section 625(c)(2), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(2)). Those commenters alleging a treatment will be noti- 
fied in separate letters that their “treatment”, pursuant to this notice, 
is revoked. 

Subsequent to the publication of the proposed revocation notice on 
rougher header lumber a New York Ruling was brought to our attention 
which was not identified in the CUSTOMS BULLETIN notice, but which was 
alleged to address virtually identical merchandise. That ruling, NY 
880658, dated December 17, 1992, concerns merchandise described as 
“remanufactured softwood board to be used as fascia material or as trim 
around gable ends on houses.” The sample identified in that ruling con- 
sisted of a dimensional S4S spruce softwood board measuring 1-3/8 inch 
thick, that has been run through a rougher header machine with claws. 
The surface has been clawed to give it a rough combed look, and is 
painted white. We agree that this merchandise is virtually identical to 
the merchandise identified in NY 803538, and as such, is covered by the 
terms of the March 10, 1999, proposed revocation notice. 

Furthermore, as previously stated in the proposed notice this revoca- 
tion action will cover any rulings on this issue which may exist but have 
not been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the issue subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
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Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
aruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations involving the same or similar issue, or = 
importer’s or Customs previous interpretation of the Harmonized Ta 

iff Schedule. Any person involved in substantially identical transac- 
tions should have advised Customs during the notice period. An 
importer’s reliance on a treatment of substantially identical transac 
tions or on a specific ruling concerning the merchandise covered by this 
notice which was not identified in this notice may raise the rebuttable 
presumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Based on the comments received and its analysis of the comments, 
Customs believes that the subject rougher header lumber is properly 
classifiable in heading 4407. 

Customs, pursuant to 19 U.S.C. 162% 1), is revoking NY 803538 
NY 880658, and any other a : ae that may exist which has not 
been specifically identified, to reflect the proper classification of the 
rougher header lumber. Additionally, pursuant to 19 U.S.C. 1625(c)(2 
Customs is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. Headquarters Ruling 
Letters (HQ) 961208 and 962715 are set forth as attachments to this 
document. 


Dated: June 1, 1999. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, June 1, 1999. 
CLA-2 RR:CR:TE 961208 jb 
ats Classification 


lariff No. 4407.10.0002 
Mr. DAVE WALSER 


ARTHUR J. HUMPHREYS DIv. 
BORDER BROKERAGE Co., INC 
PO. Box 249 

Sumas, WA 98295 


Re: Classification of primed broken knife planer; heading 4407. 
DEAR Mr. WALSER 


On November 3, 1994, our New York office issued to you New York Ruling Letter (NY) 
803538, which addressed the classification, under the Harmonized Tariff Schedule of the 
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United States (HTSUS), of primed broken knife planer board. This letter is to inform you 

that after review of that ruling, it has been determined that the classification of that mer 

chandise in heading 4418, HTSUS, is incorrect. As such, NY 803538 is revoked pursuant to 
] lysis which follows below 


lhe subject merchandise consists of spruce pine fir primed broken knife planer board 

Essentially this product isa dressed board that is run through a special broken knife planer 
resulting in a rough texture on one to four sides of the board. The sample that was sub- 

ed with the ruling request consists ofa rectangular piece of wood measuring 1'inches 
thick by 9 inches wide and features one surface and two edges which have been finished 
with the rough texture. The board has been primed or painted white on all sides. It is indi- 
cated that this merchandise will be used as fascia and trim board in the construction of 
buildings 


What is the proper classification for the subject merchandise? 


and Analysis 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsew!:ere in the chapter 

\s heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage of a 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. The Explanatory Notes to the Commodity Description and Coding System 
(EN) to heading 4407, HTSUS, state in relevant part: 


[he products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’s joinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, ete. 

Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 

The tariff issue to be resolved, therefore, is whether the process of planing these boards 
through a broken knife planer causes these articles to be considered as one of the relatively 
advanced articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and 
carpentry of wood.” Upon further analysis of the competing tariff provisions, we do not be- 
lieve that subjecting these boards to such a process is sufficient to change their classifica- 
tion. 

The dimensions of standard sawn lumber, also commonly referred to as “rough green 
lumber”, are specific to the final “dressed” lumber size. In the trade, the meaning of 
“dressed” lumber or “surfaced” lumber, is recognized as lumber which has been planed on 
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at least one side and is ready in its final dimensions. As such, the thickness and width of 
rough green lumber is larger than the final desired size in order to accommodate the plan- 
ing of the boards. It thus follows that the process of putting lumber through a broken knife 
planer results both in bringing rough green lumber to the required dimensions by remov 
ing a certain amount of wood, and producing a surface(s) with a rough texture 

The term “plane” is defined in Webster’s Ninth New Collegiate Dictionary, 1991, at 899, 
as 

la. To make smooth or even: LEVEL 

2. To remove by planing—often used with away or off 
In The Complete Dictionary of Wood, by Thomas Corkhill, 1979, at 411, the term “planed” 
is defined as “Surfaced. Wrought to a smooth surface by hand or machine.” 

It is the position of this office that a broken knife planer, similar to a traditional planer 
that surfaces lumber to asmooth finish, results in the removal ofan appropriate amount of 
wood in order to achieve the desired lumber size. The distinction between these two types 
of planers lies in the fact that the latter creates a rough textured surface and not, as in the 
former case, a smooth finish. However, we emphasize that both types of planing result in 
the reduction of a board size to produce predetermined dimensions. Accordingly, the sub- 
ject merchandise falls within the terms of the EN to heading 4407, HTSUS, which encom- 
pass products which are planed (whether or not the angle formed by two adjacent sides is 
slightly rounded during the planing process), sanded, or end-jointed, e.g. finger-jointed 

Furthermore, we note that the language regarding the term “carpentry” appearing in 
the EN to heading 4418, should be read in the context of the paragraph immediately preced- 
ing it so that heading 4418 applies only to woodwork used for structural purposes which is 
in the form of assembled goods or as recognizable unassembled pieces. In other words, the 
article must be in the form of an assembled good or exhibit some feature (e.g., prepared 
with tenons, mortises, dovetails or other similar joints for assembly) which qualifies it asa 
ecognizable unassembled piece. It follows that, because the subject merchandise is not in 
he form of assembled goods and does not qualify as recognizable unassembled pieces, the 
subject articles do not serve a structural purpose within the meaning of the EN to heading 
4418, HTSUS, as properly understood. 

Thus, classification in heading 4418, HTSUS, is precluded. The appropriate classifica- 
tion for this merchandise is in heading 4407, HTSUS. 


Yr 
I 
t 
U 


Holding 

NY 803538 is revoked to reflect the proper classification of the subject rough header lum- 
ber in heading 4407, HTSUS. 

The subject rough header lumber is properly classifiable in subheading 4407.10.0002, 
HTSUS, which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or 
not planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: 
treated with paint, stain, creosote, or other preservative. The applicable rate of general 
duty is “Free” 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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ee DC, June 1, 1999. 


\-2 RR:CR:TE 962715 jb 

Category: Classification 
l'ariff No. 4407.10.0002 

Mr. G. LAYNE MACHADO 

NORMAN G. JENSEN, IN‘ 

PO. Box 1450 

Blaine, WA 98230 


Re: Classification of primed combed spruce fascia board; heading 4407 


DEAR Mr. MACHADO 

On December 17, 1992, our New York office issued to you Nev N York Ruling Letter (NY) 
880658, which addressed the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of primed combed spruce fascia board Phi a tter is toinform you 
that after review of that ruling, it has been determined that tho classification of that mer- 
chandise in heading TSUS, is incorrect 


ct. As such, NY 880658 voked pursuant to 
the analysis which follows below 


Facts 


The subject merchandise consists of merchandise described as remanufactured soft 


wood board to be used as fascia material or as trim around gable ends on houses. The sam 
ple identified in the ruling consists ofa dimensional S4S spruce softwood board measuring 
1-3/8 inch thick, that has been run through a rougher hes det machine with 


claws. Thesur 
face has been clawed to give it a rough combed look, and is painted white 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis 


Classification of goods under the HTSUS is gover ne d by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 “provide s that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 

ified in accordance with GRI 1 o be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4. 421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in thec hapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage of a 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. The Explanatory Notes to the Commodity Description and Coding System 
(EN) to heading 4407, HTSUS, state in relevant part: 

The products of this heading may be planed (whether or not the angle formed by two 


adjacent sides is slightly rounded dere the planing process), sanded, or end- jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 


other similar joints for assembly), w hether or not with their metal fittings such as 
hinges, locks, etc. 
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Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * * 

The tariff issue to be resolved, therefore, is whether the process of planing these boards 
through a rougher header machine causes these articles to be considered as one of the rela- 
tively advanced articles provided for under heading 4418, HTSUS, that is, “builders’ join- 
ery and carpentry of wood.” Upon further analysis of the competing tariff provisions, we do 
not believe that subjecting these boards to such a process is sufficient to change their clas- 
sification. 

The dimensions of standard sawn lumber, also commonly referred to as “rough green 
lumber”, are specific to the final “dressed” lumber size. In the trade, the meaning of 
“dressed” lumber or “surfaced” lumber, is recognized as lumber which has been planed on 
at least one side and is ready in its final dimensions. As such, the thickness and width of 
rough green lumber is larger than the final desired size in order to accommodate the plan- 
ing of the boards. It thus follows that the process of putting lumber through a rougher 
header machine or broken knife planer results both in bringing rough green lumber to the 
required dimensions by removing a certain amount of wood, and producing a surface(s) 
with a rough texture. 

The term “plane” is defined in Webster’s Ninth New Collegiate Dictionary, 1991, at 899, 
as: 

la. To make smooth or even: LEVEL 

2. To remove by planing- often used with away or off 
In The Complete Dictionary of Wood, by Thomas Corkhill, 1979, at 411, the term “planed” 
is defined as “Surfaced. Wrought to a smooth surface by hand or machine.” 

It is the position of this office that a rougher header machine or a broken knife planer, 
similar to a traditional planer that surfaces lumber to a smooth finish, results in the re- 
moval of an appropriate amount of wood in order to achieve the desired lumber size. The 
distinction between these two types of planers lies in the fact that the latter creates a rough 
textured surface and not, as in the former case, a smooth finish. However, we emphasize 
that both types of planing result in the reduction ofa board size to produce predetermined 
dimensions. Accordingly, the subject merchandise falls within the terms of the EN to head- 
ing 4407, HTSUS, which encompass products which are planed (whether or not the angle 
formed by two adjacent sides is slightly rounded during the planing process), sanded, or 
end-jointed, e.g. finger-jointed. 

Furthermore, we note that the language regarding the term “carpentry” appearing in 
the EN to heading 4418, should be read in the context of the paragraph immediately preced- 
ing it so that heading 4418 applies only to woodwork used for structural purposes which is 
in the form of assembled goods or as recognizable unassembled pieces. In other words, the 
article must be in the form of an assembled good or exhibit some feature (e.g., prepared 
with tenons, mortises, dovetails or other similar joints for assembly) which qualifies it asa 
recognizable unassembled piece. It follows that, because the subject merchandise is not in 
the form of assembled goods and does not qualify as recognizable unassembled pieces, the 
subject articles do not serve a structural purpose within the meaning of the EN to heading 
4418, HTSUS, as properly understood. 

Thus, classification in heading 4418, HTSUS, is precluded. The appropriate classifica- 
tion for this merchandise is in heading 4407, HTSUS. 

Holding: 

NY 880658 is revoked to reflect the proper classification of the subject rough header lum- 
ber in heading 4407, HTSUS. 

The subject primed combed spruce fascia board is properly classifiable in subheading 
4407.10.0002, HTSUS, which provides for wood sawn or chipped lengthwise, sliced or 
peeled, whether or not planed, sanded or finger-jointed, of a thickness exceeding 6mm: co- 
niferous: other: treated with paint, stain, creosote, or other preservative. The applicable 
rate of general duty is “Free”. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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